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L PRINCIPLES OF VIRGINIA PROPERTY TAXATION

All real and personal property in Virginia is subject to taxation unless the
Constitution of Virginia provides for an exemption. Va. Const. art. X, § 1. In
addition, all real and personal property is to be segregated for and subject to local
taxation and must be assessed in the manner prescribed by the Virginia General
Assembly. Va. Const. art. X, §§ 1, 4. S

All taxes on real property shall be levied and collected under general laws and are
to be “uniform upon the same class of subjects within the territorial limits of the
authority levying the tax . . . .” Va. Const. art. X, § 1. The Virginia General Assembly
is authorized to define and classify taxable subjects. Va. Const. art. X, § 1.

Assessments are to be made at fair market value, as may be prescribed by law.
Va. Const. art. X, § 2. Section 2 also provides that, so long as the Commonwealth
levies upon public service corporations a state franchise or license fee or other similar
tax measured by receipts or earnings, the real estate and tangible personal property of
such corporations will be assessed centrally by the Virginia State Corporation '
Commission (the Commission).

LAl pbsitions, opinions, and views expressed in this paper do not necessarily reflect the
positions of the Fairfax County Board of Supervisors or the Fairfax County Attorney.
Rather, they should be construed as representing the opinions and views of the author.



A.

Va. Const. art. X § 1

1.

Va. Const. art. X, § 1 is not self-executing

The constitutional requirement that all property shall be
taxed is not self-executing. A state or local taxing official must be
able to place his or her “finger on the letter of authority” in order to '
lawfully impose the tax. County of Prince William v. Thomason
Park Inc., 197 Va. 861, 91 S.E 2d 441 (1956); Commonwealth v.
Stringfellow, 173 Va. 284, 4 S.E.2d 357 (1939). '

Governments may not contract to exempt property from
taxation. City of Bristol v. Dominion Nat. Bank, 153 Va. 71, 149
S.E. 632 (1929). They also may not relinquish their taxing powers.

City of Richmond v. Virginia Ry. & Power Co., 124 Va. 529, 98

S.E. 691 (1919).

Legislation is required to implement the Section 1
requirement that all property is subject to taxation. County of
Prince William v. Thomason Park Inc., 197 Va. 861, 91 S.E.2d 441
(1956); Old v. City of Norfolk, 178 Va. 378, 17 8.E.2d 427 (1941);
Commonwealth v. Stringfellow, 173 Va. 284, 4 S.E.2d 357 (1939).
A similar rule applies to property assessments performed by the
Commission. In Southern Ry. v Commonwealth, 200 Va. 431, 105
S.E. 2d 814 (1958), the Virginia Supreme Court held that the
existence of enabling legislation was a necessary predicate for
certain Commission railroad assessments.

Legislative classification powers

The Virginia General Assembly is expressly authorized to

~ define and classify taxable subjects and to segregate property for

local taxation. See FFW Enterprises v. Fairfax Cnty., 280 Va. 583,
701 S.E.2d 795 (2010); East Coast Freight Lines v. City of
Richmond, 194 Va. 517, 74 S.E.2d 283(1953). The power to
classify is significant because different classes of taxable subjects
may be assessed differently and may be taxed at different amounts
and rates. See R. Cross, Inc. v. City of Newport News, 217 Va. 202,
228 S.E.2d 113 (1976).

| Uniformig

_ The requirement for uniformity in assessments applies only
to a direct tax on property and not to privilege taxes such as motor
vehicle license taxes, Town of Ashland v. Bd. of Supervisors, 202
Va. 409, 117 S.E.2d 679 (1961) or local recordation taxes.




Pocahontas Consolidated Collieries Co. v. Commonwealth, 113
Va. 108, 73 S.E. 446 (1912). '

The rate of tax must be the same on all property within a -
class. Day v. Roberts, 101 Va. 248, 43 S.E. 362 (1903). See R.
Cross, Inc. v. City of Newport News, 217 Va. 202,228 S.E.2d 113
(1976).

Methods of valuing property within a class set by the
legislature may be different if they are based on rational
distinctions which create subclasses within a statutory
classification. R. Cross, Inc. v. City of Newport News, 217 Va.
202, 228 S.E.2d 113 (1976) (addressing the issue in the context of
personal property). The Constitution mandates uniformity in
assessment of properties having like characteristics and qualities
located in the same area. Lee Gardens Arlington Ltd. Partnership
v. Arlington County Bd., 250 Va. 534, 463 S.E.2d 646 (1995)
(addressing the issue in the context of real property). See Smith v.
City of Covington, 205 Va. 104,135 S.E.2d 220 (1964). The
Constitution does not, however, mandate uniformity as between
property assessed by the Commission and property assessed by -
local assessment officers. City of Richmond v. Commonwealth, 188
Va. 600, 50 S.E.2d 654 (1948).

The Constitution restricts uniformity requirements to the
“territorial limits of the authority levying the tax.” Moss v.
Tazewell County, 112 Va. 878, 72 S.E. 945 (1911); Day v. Roberts,
101 Va. 248, 43 S.E. 362 (1903).Territorial limits are the actual _
boundaries of the political subdivision as fixed by law. Robinson v.
. City of Norfolk, 108 Va.14, 60 S.E. 762 (1908). Towns are
considered within the territorial limits of the counties in which they
are located. See Campbell v. Bryant, 104 Va. 509, 52 S.E. 638
(1905). The uniformity provision is not violated if the tax rate on a
class of property in a city is greater than on the same class of
property in a county. Tresnon v. Bd. of Supervisors of Henrico
County, 120 Va. 203, 90 S.E. 615 (1916).

Va. Const. art. X, § 2: “The Fair Market Value Clause”

Va. Const. art. X, § 2 requires that all assessments of real estate

and tangible personal property be at fair market value, as prescribed by

- law. The concept of fair market value is the cornerstone of property
valuation in Virginia. Tuckakhoe Woman’s Clubv. City of Richmond, 199
Va. 734, 101 S.E.2d 571 (1958).




Fair market value and uniformity should be construed together. Bd.
‘of Supervisors v. Donatelli & Klein, Inc., 228 Va. 620, 325 S.E.2d 342
(1984); R. Cross Inc. v. City of Newport News, 217 Va. 202,228 S E.2d
113 (1976). The Virginia Supreme Court has held that when the principles
of uniformity and fair market value conflict, the preferred standard is
uniformity in assessments. Bd. of Supervisors of Fairfax County v. Leasco
Realty, 221 Va. 158,267 S.E.2d 608 (1980). But see Bd. of Supervisors of
Fairfax County v. Telecommunications Industries, Inc., 246 Va. 472, 436 '
S.E.2d 442 (1993).

A property’s full fee simple and not its use value should be
assessed. City of Waynesboro v. Keiser, 213 Va. 229, 191 S.E. 2d 196
(1972); Tuckahoe Woman's Club v. City of Richmond, 199 Va.. 734, 101
S.E. 2d 571 (1958). In Arlington County Bd. v. Commonwealth Dep’t of
Taxation, 240 Va.108, 393 S.E. 2d 194 (1990), the Virginia Supreme
Court stated that Article X, § 2 requires that fair market value be
~ determined by considering a property’s highest and best use in its
particular location. See Shoosmith Bros. v. County of Chesterfield, 268 Va.
241, 601 S.E.2d 641 (2004); Norfolk & W. Ry. v. Commonwealth 211 Va.
692,179 S.E.2d 623 (1971). .

“In Virginia, the concept of fair market value is considered the same
for tax assessment purposes as it is for condemnation. Russell v.
Commonwealth Transp. Comm’r, 261 Va. 617, 544 S.E.2d 311 (2001);
Fairfax County Park Authority v. Vzrgmza Dept. of Transp., 2477 Va. 259
440 SE2d 610 (1994) '

Fair market value is defined as the price the property will bring:
when offered for sale by a seller who desires but is not obliged to sell and
bought by a buyer under no necessity of purchasing. Clarke Associates v.
County of Arlington, 235 Va. 624, 369 S.E.2d 414 (1988); See also Bd. of
Supervisors of Fairfax County v. Telecommunications Industries, Inc., 246
Va. 472, 436 S.E.2d 442 (1993); Bd. of Supervisors of Fairfax County v.
Donatelli & Klein, Inc, 228 Va. 620,325 S.E.2d 342 (1985). Everything
which affects market value should be considered. American Viscose Corp.
v. City of Roanoke, 205 Va.192, 135 S.E.2d 795 (1964); Appalachian
Electrzc Power C’ompany v. Gorman, 191 Va. 344, 61 S.E.2d 33 (1950).

Valuation is not an exact science. Different methods may be
employed in the determination of fair market value. City of Norfolk v.
Snyder, 161 Va. 288, 170 S.E. 721 (1933). The value of land, buildings,
and tangible personal property is dependent upon many factors that cannot
be prescribed by a single rule. Southern Ry. Co. v. Commonwealth, 211
Va. 210, 214,.176 S.E.2d, 578, 580-81 (1970). There are many factors to
be considered in deriving the fair market value of property. While the size
and cost are to be given weight, other factors which may increase or




diminish value should be considered. These factors include the property’s
design, style, location, appearance, access, availability of use and the
prevailing economic circumstances at the time of valuation. Smith v. City
of Covington, 205 Va. 104, 135 S.E.2d 220 (1964) See Application of
Elantic Telecom, Inc., PST-2004-00046 (July 17, 2008; August 1, 2008).

The sales price of the subject property is not conclusive evidence
of fair market value, but is to be accorded substantial weight in the
analysis. Arlington County Bd. v. Ginsberg, 228 Va. 633,325 S.E.2d 348
(1985); American Viscose Corp. v. City of Roanoke, 205 Va. 192, 135
S.E.2d 795 (1964).

~Distress values are not ipso facto credible indicators of fair market
value. Lake Monticello Service Co. v. Bd. of Supervisors of Fluvanna
County, 237 Va. 434, 377 S.E.2d 446 (1989) (properties sold at forced
sales are generally not considered reliable evidence of fair market value).
See Cromer v. DeJarnette, 188 Va. 680,51 S.E.2d 201 (1949). When
taxpayers appeal, their claimed fair market values should be property
specific, not class based. Seee.g. TB Venture LLC v. Arlington Cnty., 280
Va. 558,701 S.E.2d 791 (2010).

Is it real or is it personal?

- - The law of fixtures determines whether and when an item of
~ personal property placed upon realty becomes real property. There are
three basic tests to be applied in making that determination. They are
~ annexation of the property to the realty, adaptation to the use or purpose of
that portion of the realty to which the property is connected, and the
intention of the parties. The intention of the party making the annexation
is the principal factor to be considered. Tramscontinental Gas Pipe Line
Corp. v. Prince William County, 210 Va. 550, 172 S.E.2d 757 (1970).

Taxation of tangible personal property

In Virginia, the state and local governments are permitted to use
different methods of valuing personal property among separate classes, so
long as each method is uniformly applied within a particular class. See R.
Cross, Inc. v. City of Newport News, 217 Va. 202, 228 S.E.2d 113 (1976). .
- The Virginia Constitution does not require uniformity among separate
classes of personal property. Any method must reasonably be expected to
determine actual fair market value.

In Bd. of Supervisors of Fairfax County v. T elecommunications
" Industries, Inc., 246 Va. 472,436 S.E.2d 442 (1993), the Virginia
Supreme Court held that it was manifest error when the County’s tax




officials failed to consider technological obsolescence in taxing the fair
~ market value of a taxpayer’s computers, after having been so requested.

Localities use the actual purchase price of tangible personal
property plus any applicable state and local sales or use taxes to establish
the original cost for the purposes of valuation by the depreciated cost
method. When the depreciated cost method is used by a locality, the
taxpayer reporting requirements of Va. Code Ann. § 58.1-3518 must be
.observed. Section 58.1-3518 requires that taxpayers who report personal
property locally for taxation must include on their local tax returns the
“total of original cost by year of purchase.” Va. Code Ann. § 58.1-3518
(2009). Such cost is the original capitalized cost or the cost that would
have been capitalized if the expense deduction in lieu of depreciation was
elected under § 179 of the Internal Revenue Code. The total original cost

* requirement of § 58.1-3518 has been construed to include such items as
sales tax, freight, and installation. See e.g. Sofiwaré AG of North America
v. Fairfax County Board of Supervisors, 42 Va. Cir. 423(1997). See also
Wang Federal Inc. v. Fairfax County Board of Supervzsors 1997 Va. Cir.
Lexis 550 (Cir Ct. Fairfax County, June 1997)

The Commission uses a similar method. Because the assessed
valuations of tangible personal property are often derived by means of
reference to a recognized pricing guide or by application of an internally
developed standardized depreciation schedule, the fundamental issue will
be whether use of a recognized guide or depreciation schedule reasonably
satisfies the fair market value requirements of the Virginia Constitution.

E. Commission assessments of telephone company property

1. Subject to the requ1rements of Va. Const. art. X, §.2, the
‘Commission is authorized to centrally assess the real and personal
property of certain public service corporations to include telephone
companies. Pursuant to Va. Const. art. IX, § 3, the Commission is
also authorized to establish rules of practice and procedure not
inconsistent with the basic due process requirements of reasonable
notice and hearing opportunity and not inconsistent with applicable
mandates of the Virginia General Assembly. See VEPCOv. SCC,
226 Va. 541,312 S.E.2d 25 (1984).

2. The assessments of property of companies who hold certificates
and qualify as telephone companies are performed pursuant to Va.
Code Ann. §§ 58.1-2600-2676 (2009). A telephone company is
defined as a “person holding a certificate of convenience and
necessity granted by the State Corporation Commission
authorizing telephone service; or a person authorized by the
Federal Communications Commission to provide commercial




mobile service as defined in § 332(d) (1) of the Communications
Act of 1934, as amended, where such service includes cellular
mobile radio communications services or broadband personal
communications services; or a.person holding a certificate issued
pursuant to § 214 of the Communications Act of 1934, as
amended, authorizing domestic telephone service and belonging to
an affiliated group including a person holding a certificate of
convenience and necessity granted by the State Corporation
Commission authorizing telephone service....” Va. Code Ann. §
58.1-2600(A)(2009).

Assessments of telephone company property are performed
annually by the Commission. Personal property valuations are
performed in accordance with the requirements of Va. Code Ann.
§§ 58.1-2604 and 58.1-2633 (2009).

Pursuant to Va. Code Ann. § 58.1-2628, each telephone company
on or before April 15 shall annually report to the Commission “all
real and tangible personal property of any description in the
Commonwealth” that it, as of the preceding January, owns,
operates, or uses, with the exception of leased cars, trucks, or real
estate. Va. Code Ann. § 58.1-2628(A) (2009). Compare Va. Code
Ann. § 58.1-2628(A) with Va. Code Ann § 58.1-3015 (2009) (the

_ - latter section describes to whom property is taxed for strictly local

assessment purposes).

If a company whose property is subject to central assessment fails
to report its property, the Commission is empowered to make the
assessment on the best information available. Va. Code Ann. §
58.1-2633(B) (2009). The Commission is also empowered to
summon the taxpayer company, through its officers or employees,
to appear before the Commission with whatever documents or
records the Commission deems necessary for the making of the
assessment. Va. Code Ann. § 58.1-2633(C)(2009).

The real and tangible personal property of telephone companies
shall be assessed at the property’s highest and best use. County Bd.
v. Commonwealth Dept. of Transp. 240 Va. 108, 393 S.E.2d 194
(1990); Norfolk & W. Railway v. Commonwealth 211 Va. 692,
179 S.E.2d 632 (1971).

Distress values are not credible indicators of fair market value.
Lake Monticello Service Co. v. Bd. of Supervisors of Fluvanna
County, 237 Va. 434, 377 S.E.2d 446 (1989); Cromer v.
DeJarnette, 188 Va. 680, 51 S.E.2d 201(1949).




8. Once completed, the Commission is required to promptly forward
copies of the assessment to the company and to appropriate local
officials. Taxation of real and personal property of telephone
companies remains with the locality where the property is located.
Va. Code Ann. § 58.1-2606(A)(2009).

Except for certain motor vehicles and aircraft which are to be taxed
at the applicable local personal property tax rate, the tangible
personal property of telephone companies must be taxed at the
same rate as local real estate. Va. Code Ann. §§ 58.1-2606 (A),

(B) (2009).

9. Both the taxpayer and any affected locality have the right to apply
: to the Commission for review and correction of an assessment or
of any particular item included in an assessment. An application
for review and correction must be filed within three months from
receipt of the assessment. Va. Code Ann. § 58.1-2670(2009).

1L TAXPAYER APPEALS OF ASSESSMENTS MADE BY THE VIRIGINIA

STATE CORPORATION COMMISSION

A,

Va. Code Ann. § 58.1-2670 affords an appeal to any taxpayer or any
county, city or town "aggrieved by any action of the Commission in the
ascertainment of... the value of any property of any corporation or
company assessed by the Commission."

1. | An application for review and correction must be filed within three
months after receiving a certified copy of the assessment of value.
Va. Code Ann. § 58.1-2670.

2. The application must speéify and set out with reasonable certainty
the items for which review and correction are sought and the -
* grounds of the complaint. Va. Code Ann. § 58.1-2670.

3. The application must be verified by affidavit. Va. Code Ann.
§58.1-2670. '

A circuit court does not have jurisdiction to entertain an application filed
under Va..Code Ann. § 58.1-3984 by a public service corporation to
correct a local tax levy on the grounds that the underlying valuation made
by the Commission was erroneous, absent review and correction of the
Commission's valuation by the Supreme Court. City of Alexandria v.
Richmond, Fredericksburg & Potomac R.R., 223 Va. 293,288 S.E.2d 457

(1982). A party aggrieved by State Corporatlon Commission action has an

appeal of right to the Supreme Court and "[n]o other court of the = . -




Commonwealth shall have juriédiction to review, reverse, correct or annul
any action of the Commission." Va. Const. Art. IX, § 4. :

The Commission has the powers of a court of record to administer oaths,
“to compel attendance of witnesses and the production of documents. Va.’
Const. Arf IX, § 3. :

When an application is filed, the Commission must fix a time and place at

which it will hear testimony. A copy of the notice of the time and place of

the hearing must be served by the applicant upon the company or

corporation and each locality whose revenue is, or may be, affected at

least ten days prior to the hearing. Va. Code Ann. § 58.1-2671. See also
Va. Const. Art. IX § 3. '

1. -~ Localities may file a notice of participation as arespondent.
- 5VAC 5-20-80.B."

2. The notice of participation must contain (1) a statement of the
locality's interest, (ii) a statement of the actions sought, to the
extent known, and (iif) the factual and legal basis for the action.
5 VAC 5-20-80.B. S

3. Any locality filing a notice of partlclpatlon shall be a party to the
process. 5 VAC 5-20-80.B. S

4. - The Commission may, by order, assign a matter to a hearing
examiner. The hearing examiner may exercise all the adjudicatory
powers of the Commission. The hearing examiner must issue a
written final report and recommenda’non to the Commission. 5
VAC 5-20-120.

5. The Commission will direct filing of testimony and exhibits by the
parties. Any respondent that chooses not to file testimony and
exhibits by the date set by the Commission may not thereafter
present testimony and evidence, except with leave, but may

~ participate in the process and cross examine staff and other parties.
"~ 5 VAC 5-20-240.

At any time within three months after a taxpayer receives the certified
copy of its assessment of value, the Commission may of its own motion,
after not less than 10 days notice to the taxpayer and each locality whose
revenue is affected by the items or items to be reviewed and an
opportunity to introduce testimony, review and correct the item or items as
to which the Commission may have cause to believe that an error may
have been made. Va. Code Ann. § 58.1-2672.




F. Pursuant to 5 VAC 5-20-260, certain limited interrogatories and document
~ request may be propounded by the parities. In 2011, the Commission
amended its rules this year to allow limited d1scovery to be propounded to
Commission Staff. (Attachment I).

G. If, after the evidence in infroduced at a hearing or its own investigation,
the Commission is of the opinion that the assessment is excessive, it'shall
. reduce the assessments. If the assessment is insufficient, it shall increase
the assessment. Va. Code Ann § 58.1-2673.

H. Any taxpayer or any locality aggrieved by any assessment by the
Commission, after having proceeded before the Commission, may appeal
from any final order or action of the Commission to the Supreme Court, as

-a matter of right. Va. Code Ann. § 58.1-2675. See also Va. Const.
Art. IX § 4. ‘

L. If the Supreme Court determines that the assessment is excessive,
it shall reduce it, or if 1nsufﬁc1ent it shall increase it. Va. Code
Ann. §58.1-2676.

o2 Unless assessed taxes were paid under protest, when due, the
- Court, if it disallows the claim on an appeal from a taxpayer, shall
enter judgment against the taxpayer for the taxes assessed and for a
sum, "by way of damages," equal to interest at the rate of one
percent a month upon the amount of the taxes from the time they
were due. Va. Code Ann. §58.1-2676. ' |

3. If the decision is in favor of the taxpayér, appropriate relief will be
granted, including the right to recover any excess taxes paid, with
interest and costs. Va. Code Ann. § 58.1-2676.. -

4 The Court may return the case to the Commission for further
proceedings. Va. Code Ann. § 58.1-2676. ‘

III. THE VERIZON 2009 TAX APPEALS TO THE COMMISSION

A. Summary of Verizon Tax Appeals

1. In December 2009 Verizon South Inc., and Verizon Virginia Inc.;
filed two statewide personal property tax appeals with the
Commission. Application of Verizon South Inc., PST-2009-00032;
Application of Verizon Virginia Inc., PST-2009-00033. The cases

: were consolidated into one proceeding before the Commission.

2. Over 107 localities intervened and actively participated in the
proceeding.

10




3. The appeals involved Verizon’s challenge to the Commission 2009
statewide assessment of all Verizon’s personal property contained
in five discrete taxable classes

Verizon’s appeal was brought pursuant to Va. Code Ann. § 58.1-
2670 (2009). .

4. Given the extraordinary.amount of property and equipment that -
entailed prodigious discovery was propounded among the parties.
See also Application of Elantic Telecom, Inc., PST-2004-00046/
PST-2005-00029/PST-2007-00021. (Attachment II composite).

5. Recognizing the need for economics of scale, the Commission
' requested and the localities endeavored to combine and consolidate
. their efforts, arguments, and presentations, wherever it made sense
and whenever it did not prejudice the rights of an individual entity.

6. - On December 10, 2010, over 70 localities collaborated and
submitted a “Consolidated Motion for Final Summary Judgment
and/or to Dismiss Applicants’ Supplemental Applications, Request
for Oral Argument and Stay of Proceedings.” (Attachment III).

S The Commissioh held a ‘hearing on the localities’ Consolidated
Motion on May 3, 2011." Many localities offered legal argument in
support of the Motion. "

8. 'Although the Hearing Examiner denied the localities’ consolidated
motion on June 16, 2011 (Attachment I'V), the rulings and findings
that she included in that opinion led to Verizon’s withdrawal of its
supplemental applications on August 3, 2011, and granted on -
August 19 2011. (Attachment V comp051te)

\s17prolaw0 [\Documents\1 13243\PAW\376525.doc .
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COMMONWEALTH OF VIRGINIA
STATE:CORPORATION COMMISSION

AT RICHMOND, AUGUST 9, 2011 CLIE T S

il

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION CASE NO CLK 30T1-08001 .

Ex Parte: In the matter concerning revised
State Corporation Commission Rules of
Practice and Procedure

ORDER ADOPTING REVISIONS TO PART IV OF
" THE COMMISSION'S RULES OF PRACTICE AND PROCEDURE

Oin January 10, 2011, the-State Comoyation,Commission ("Commission") issued its
Order for Notice of Proceeding to Consider Revisions to the Commission's Rules of Practice and
Procedure ("Order for Notice Qf Proceeding") in this case. The Commissioﬁ detérmineci that it
was appropriate to revisit Part IV of the Rules of Practice and Procedure, 5 VAC 5-20-10 et seq.
("Rules"), to consider issues related to discovery in Commissio‘n proceedings. The Commiséion
mwted mterested parties to address, among other things, whether 1 the Commission's Staff

© ("Staff") should be subject to additional discovery and, if so, what types of addmonal discovery

and in what types of proceedings; and (ii) whether cxperts or consultants retained by Staff should

be subject to discdvery and, if so, what types of discovery and in what types of proceedings. The
Commis’sioh‘ also invited interested parties to address how subjecting Staff to additiohal
discovery may affect: (i) the Commissiqn's ability to meet statutory deadlines in certain typés of
prdceedings; (ii) available resources and efficiency in handling éases; (iii) the Staffs ability to
interact informally with regulated entities and their customers to effect resolution of disputes;
(iv) the ability (_)f Staff to work with regula‘tgd entities in competitive industries; and (v) the

protection of sensitive information provided to Staff by regulated entities.

ZB” UG —q _ /_\ 1 0b
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The Commission received eight comments in re5ponselto its Order for Notice of
Proceeding. The Virginia Committee for Fair Uti'lity Rates and the Old Dominion Cominitteé
for Fair Utility Rates ("Committees") represenfing large industrial customers, ﬁled eoﬁmenfs in
support of maintaining the Commission's existing Rules. The following ﬁled comments
suggestmg revisions to the Rules: Columbia Gas of Virginia, Inc. ("Columbla Gas")
Wgshington Gas Light Company ("Washington Ga’s“); Venzen Virginia Inc. and Verizon Soﬁth
Inc. ("Verizon"); and the Virginia Teiecommunications Induétry Association ("VTIA"). One
individual filed comments adopting the position of the VTIA. The Office of the Attorney
Geneial's Division of Conéumer Coﬁnsel ("Consumer Counsel") filed a Notice of Partieipation ‘
and raised no concerns with the existing Rules. Shenandoah Valley Electric CoOperetive filed
commenté in support of electronic filing and management of documents,

~ On April 8,2011, the Staff filed its 'Resp'onsc to the comments submitted herein,
addressing the necessity for the suggested revisions. Staff noted t.hatr no electric, Water, O SeWer
utilities filed comments raising concerns with the Cemnxission's Rules, nor did any companies_ or
individuals aesociated ﬁth the financial service§ industry.

On‘May 26, 2011, the Commission issue’ci an Order for Notice and Hearing to Consider
Proposed Revisions ;co Part IV of the Commission's Rules of Practice and Procedure ("Order for
. Notice and Hearing;'). The Qrder for N_otice and Hearing, among other things: (1) identified
proposed revisions to Part IV of the Rules ("Proposed Rules"), which expand the aiscovery on
Staff in adjudicatory and regulafory cases; (2) directed that public notice of the Proposedv Rules
be given; (3) permitted interested persons and Staff to file written orvelectronic comments on the
‘Proposed Rules; and (4) scheduled a public hearing to receive oral comment from interested

perséné on the Proposed Rules.

8P ZETRETT




The public hearing was convened on July 12, 2011, at which time oral comment was

received from the following, seriatim: Verizon; Virginia Electric & Power Company ("Virginia

BPZOGTIE8ATT

Power"); Columbia Gas; Consumer Co_unscl; Committees; and Staff.
NOW THE COMMISSION, upon consideration of this matter, is of thé opinion and finds -
tﬁat we shall ad‘opt the rules appénded hereto as Attachment A; effedtive as of September 1,
2011. In making our determination in this matter, the Commission has considered all of the
~ comments and argumeﬁts submitted in this proceeding. The rules approved:herein, which satisfy
all legal requirements, signiﬁcantly expand Staff's obii gaﬁon to respond to disco?ery in both
‘adjud‘icatory and regulatory proceedings before the Commission.'
| For exaﬁxple, in'adjudicatory cases; Staff is reqﬁired to provide the following — which

will necessarily include any information that is favorable to the dcfendanf:

e All r.elevant} staternents made by the defendant;

e All relevant statements made by Staff's witnesses;

e Allrelevant statefnents made by witnesses that Staff does not intend to call to

testify at the hearing;
e Al docu:ﬁents and objects that Staff intends to introduce at the. hearing;
s  All documents and objects that Staff obtained for purposes of the case (regardless -

of whether such will be introduced at the hearing); and

e A list of witnesses that Staff intends to call to testify at the hearing.?

! The rules approved herein also reflect changes to the Proposed Rules that, among other things: (i) require Staffto
provide evidence that it does not intend to introduce at the hearing, including evidence favorable to the defendant;
(ii) define a witness "statement" as used in these rules; and (iii) clarify that these rules do not require disclosure of
information prohibited by statute or other legal privilege.

2 Rule 5 VAC 5-20-280.




In addition, the rules adopted herein likewise require Staff to respond to discovery'in
reéulatory proceedings and to provide the following:

o All factual ihform_ation supporting workpapefs of Staff.or an expért or consultant
filing testimony on behalf of Staff;

e All electronic spr;:adsheets, including underlying formulas ahd assumptions,
supporting workpapers of Staff or an expert or consultant filing testimony on
behalf of Staff;

o  All documents relied upon as a basis for recommendations or aésertions in
prefiled Staff testimony, Staff reports or exhibits filed by Staff, or by an expert or
consul'tént filing testimony on behalf of Staff; and |

 The identity of other formal proceedings in which an expért or consultant filing
testimoﬁy on behalf of Staff testified regarding the same or a substantially similar
subject matter,’

The Commission received no opposition to the Proposed Rules from any investor-owned

electric utility, any electric cooperative, any natural gas utility, any water and/or sewer company, ‘

~ any insufance company or agent, the bémking industry, the sccurities industry, or any ¢consumers

or representatives. thereof. | | |
Virginia Power supported the Proposed Rules, stating that the rules "are adequate and

will serve the parties well."* Similarly, Allegheny Power submitted a letter in support of the

Proposed Rules.’- Columbia Gas stated that the Proposed Rules "adequately address the

3 Rule 5 VAC 5-20-260.
* Tr. 49.

5 Allegheny Power's June 8, 2011 Letter..
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comments" filed by Columbia Gas in this case.® Washington Gas also "does not object to the

Propos%id Rules, and does not, at this time, propose any revisions to the Proposed Rules."’

The Comminées —-'comprised of large' industrial users of elec.:tri.city - argﬁed that, even
though they often téke positions "fiercely adverse to those of ... Staff:" (a) no party has shown
that a discovery problem acfually ‘exists; (b) no additional discovéry of Staff shquld ‘bc permitted;
(c) the Proposed Rules are not neceséar‘y; and (d) additional obligétions on Staff would be
contrary to the public interest.é The Committees, however, did not uitimately object to adoption
of the Proposed Rules.’

Consumer Coﬁnsel Suppoﬁed the Proposed Rules, explaining that the rules "eﬁpand the
scope of disco?ery, both in rcgulatéry and adjudicatory proceedings." o

Verizon and VTIA objécted to the Proposed Rules..ll While these pgrticipants asserted
that the Proposed Rules should be further modified, we note that the final rules adopted herein
extensively and meaningfully increase the discovery on Staff. The new discovery rples, for
example, require Staff to provide: (1) evidence fa}vorablé to the defendant; (2) hearing exhibits
and 'qfhgr documents obtained for thé case; (3) a list of witnesses; (4) statements obtained ‘from

witnesses and non-witnesses; (5) factual information, including electronic spreadsheets,

supporting Staff's workpapers; (6) access to information from experts testifying on behalf of

8 Tr. 50.

7 Washington Gas' July 5, 2011 Comments at 3-4, Washington Gas also "supports discovery of the Staff, and Staff's

consultants or experts, to the same extent allowed for the applicant and other parties...." /d. at 4.

-® Tr, 51-64; Committees' March 18, 2011 Comments at 4.

¥ Tr. 63.
1Ty, 50.

' See, e.g., Verizon's July 5,2011 Comments at 2; VTIA's July 5,2011 Comments at 1.
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'. Staff; and (7) ciocixments relied upon By Stat;f'or itsAtestifyin'g coné.ult_ant. Indeed, Verizon
copceded thét,' even for criminal cases, (ij Cornmonweglth Attorneys' prosecutorial staff is not

, sébjept to the type of discovery that Verizon seeks herei‘n, and (ii) the federal J eﬁcks Act

(regarding discovery'.in federal crimi.navl case:s)12 does not go as far as the discovery rules adopted

here in terms of the discovery requirem‘ents placed on federal prosecutorial staff.'?

Accordingly, IT IS ORDERED THAT:

(1) The Commission's Rules of Practic:e and Procedure,'as set forth in 5 VAC 5-20-10 e
seq., are hereby revised and adopted as set forth on the attachment to this Order Adopting
Revisions to Part IV Qf the Coﬁmission‘s Rulés of Practice land Procgdure, effective as of
September 1, 2011.

(2) The Comfmssxon ] D1v1510n of Information Resources shall forward thls Order
Adoptmg Revisions to Part IV of the Commission's Rules of Practice and Procedure and the
rules adopted herein to the Registrar of Virginia for publication in the Virginia Register.

(3) Thiscase éhall be disml;ssed from the Commission‘s docket of activé procéedings;
.and tﬁe papers filed herein shall be placed in the Commission's file for ended causes.

AN ATTESTED Ccory heréof shall be sent by the Clerk of the Commission to all public
utilities providing service within the Commonwealth of Virginia and to representative§ of the
inéu:émce, banking, and securities indﬁétﬁeé as shown on th¢ attached appendices and to the

individuals and organizations on the service list attached hereto.

2 Spe 18 U.S.C. § 3500.

BTy, 41-46.
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STATE CORPORATION COMMISSION, CLERK'S OFFICE |

Proposed Amendments to Rules of Practice and Procedure

5VAC5-20-260. Interrogatories to-parties or requeSts for production of documents and

things.

The corhmissién,staff and any party in a formal prc;ceeding before the commission, other
~fh,an a proceeding undér 5VAC5-20-100 A, may serve written inferrogatories or requests for
production of dpcumevnts upon a party, to be answef_ed by the party served, or if} the party
~ served is an entity, by an officer or agen't of the entity, who shall furnish to the staff or requesting
party information as ié known. Intérrogatorieé or requests for production of documents,’including

wbrkpapers pursuant to 5VACS-20-270,. that cannot be timely answered before the scheduled

hearing date may be served only with leave of the commission for good cause shown and upon
such ‘conditions as the commission may prescribe. Such otherwise untimely interrogatories or .. ..

requests for prodUctidn'of documents, including workpapers pursuant to 5VAC5-20-270, may

not be served until such leave is granted. Ne-interregateries Interrogatories or requests for

production of documents may be served upon a rﬁember bf the commission staff, except or an

expert or consultant filing testimony on behalf of the commission staff, in a proceeding under

5 VAC 5-20-80 to discover; (i) factual information that supborts the workpapers submitted by the

staff pursuant to 5VACS5-20-270,_including electronic spreadsheets that include underlying

~formulas _and _assumptions; (i) any _other documents _relied upon as a basis for

recommendations or assertions in prefiled testimony, staff reports or exhibits ﬁled by staff, or by

.an expert or consultant filing btestimbnv on behalf of the staff: or (iii) the identity of other forfnal

proceedings in_which an expert or consultant filing testimony on behalf of the staff testiﬁed

reqarding the .same _or a substantially similar subject matter. The disclosure of communications

within the commission _shall not be'required and, except for good cause shown, ‘no
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interrogatories or reqUesté for production of dchments may be served upon a member of the

commission staff. or an expert or consultant filing testimony on behalf of the staff, prior to the

filing of staff's testimony. All interrogatoﬁes and requests for production of documents shall be

filed with the Clerk of the Cpnimission. Responses to interrogatories and requests for production

of documents shall not be filed with the Clerk of the Commission. ‘

The response to eéch interrogatory or document request shall identify by name the person

making the response. Any objection to an interrogatory or dqcu'ment request shall identify the

‘ interrogétory or document request to which the objectioh is raised, and shall state with

specificity the basis and supporting legal theory for the objection. Objections shall be- served
with the list of responses or in such manner as the comrhilssion may designate by order.
Responses and objections to interrogatories or requests for production .of documents shall be
served within 10 days of rAe'ceipt, unless otherwise ordered by the commission. Upon motion
promptly made and acucompaniedrby a copy of the interrogatory or document request and the
response or objection that is.subject to the motion, the commission will rule upon the validity of

the objection; the objection otherwise will be considered sustained.'

- Interrogatories or requests for production of documents may relate to any matter not

pﬁvileged, which is relevant to the subject matter involved, including the existence, description,

nature, custody, condition, and location of any books, documents, or other tangible things, and
the identity and location of persons having knowledge of evidentiary value. it is not grounds for
objectioh that the information soughf will be inadmissible at the hearing if. the information

appears feasonably calculated to lead to the discovery of admissible evidence.

Where the response to an interrogatory or document request may only be derived or
ascertained from the business records of the party questioned, from an examination, audit, or
inspection of business records, or from a compilation, abstract; or summary of business records,

and the burden of deriving or ascertaining the response is substéntially the same for one entity
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_as for the other, a response is sufficient if it (i) identifies by name and location all records from
which the response may be derived or ascertained; and (ii) tenders to the inquiring party
reasonable obportunity to exarﬁine, audit, or inspect the records subject to objection as to their
proprietary or cbnfidential nature. - The inquiring paﬁy ‘bears the expense of making copiés,

compilations, abstracts, or summaries.
5VAC5-20-280. Discovery applicable bnly to 5VACS5-20-80 proceedings.

This rule applies only to a proceeding in which a defendant is subject to a monetary penalty
or injunction, or revocation, cancellation, or curtailment of -a license, certificate of authority,

registration, or similar authority preViously issued by the commission to the defendant:

1. DiscoVery of métel‘ial in possession of the commission staff. Upon written motion of
the defendant; the commission shall permit the defendant to inspect and, at the

defendant's expense, copy or photograph [ (exclusive of investigative notes) ] : (i) any

relevant written or recorded statements_, the existence“ of which is known, after
reaéonable inquiry, by the commission staff counsel assigﬁed to the matter to be within
the custody, possession, or control of commission staff, made by (a) the defendant, or
representatives; or agents of the defendant if the defendant is other than an individual,

or (b) any witness whom the commission staff intends [ ,or does not intend, ] to call to

testify at the hearing [ (exekuswe-eﬁ;west&qatwe—neteﬂ ] . to a commission staff member

or law enforcement officer: (i) designated books, tangible objects, papers, documents,

or copies or portions thereof, that are within the custody, possession, or control of

" commission staff and that commission staff intends to introduce_into_evidence at the

hearing {or that the commission staff obtained for the purpose of the instant

proceeding ] ;_and (iii) the list of the witnesses that commission staff intends to call to

testify at the hearing. Upon good cause shown [to protect the identi'ty of persons not

named as a defendant] ., the commission or_ hearing examiner may direct the
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commission staff to withhold disclosure of [ the—identity—of the—persons—described+

clause-{ii} material requeéted under this rule. The term "statement" as used in relation to

| any witness (other than a defendant) described in clause (i) of this subdivision includes a

written statement madé by said witness and signed or otherwise adopted or approved by

him. and verbatim transcriptions or recordings of a witness' stateme'nt that are made

contemporaneously with the statement by the witness ] .

A motion by the defendant [ or staff ] under this rule shall be filed and served at least 40

[ 20 30] days before the hearing date. The motion shall include all relief sought. A
: subseduenf motion may be made only upon a showing of cause as to why the motion
would be in the interest of justicef An order m granting relief uﬁder this rule shall
s.pecify th.e time, place, and manner of making discovery and inspection permitted, and

may prescribe such terms and conditions as the commission may determine.

[ Fhe Upon written mation of the ] commission staff [, staff ] may also obtain the list of

witnesses that the defendant intends to call to testify at the hearing, and inspect, copy,

and photograph, at commission staff's expense, the eyidence thaf the defendant intends

to introduce into evidence at the hearing.

The commission staff and the defendant shall be required to produce the information

déscribed.above as directed by the commission or hearing examiner, but not later than

10 days prior to the scheduled hearing: and th_e admission of any additional evidence not

provided in accordance herewith shall not be denied solely on the basis that it was not

produced timely, provided the additional evidence was produced to commission staff or

the defendant as soon as practicable prior to the hearing, or prior to the introduction of

such evidence at the hearing. The requirement to produce the information described in

this section shall be in addition to any requirement by commission staff or the defendant
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to timely respond to an interrogatory or document request made pursuant to SVACS5-20-

260.

—_—

Nothing in this rule shall require the disclosure of any information, the’ disclosure of

which is prohibited by statute [ or other legal privilege ] . The disclosure of the results of
a commission staff investigation or work product of commission staff counsel shall not be

required.

2. Depositions. After commencement of a p.roceedin__cj'to which this rule applies, the

commission staff or a party may take the testi'mony of (i) a party;of (i) a persbn not a

party for good cause shown to the commission_or hearing examiner, other than a

member of the commission staff, by deposition on oral examination or by written
questions. Dépositions may be used for any purpose for which they méy be used in the

courts of record of the Commonwealth. Except where the commission or hearing

- examiner finds thatah emergency exists, no deposition may be taken later than 10 days. -

in advance of the formal hearing. Tﬁe attendance of witnesses at depositions may be
' compelled by subpoena. Examination and cross-examination of the witness shall be as
at hearing. Depositions may be taken in.the City of Richmond or in the town, city, or
44 county in which the deposed person reéides, is employed, or does business. The partieé

and the commission staff, by agreement, may designate another place for thé taking of

the deposition. Réasonable notice. of the intent to take a deposition must be given in '

writing to the commission staff counsel and to each paﬁy to the action, stating the time

. and place where the deposition is to be taken. A deposition may be taken before any _

person (the "officer”) authorized to administer oaths by the laws of the jurisdiction in
which the deposition is to be taken. The officer shall certify his'authorization in writing,
admi-nister'the oath fo the deponent, reéord or cause to be recorded the testimony given,

and note any objections raised. In lieu of parﬁcipatihg in the oral examination, a party or
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the commission staff may deliver sealed written questions to the ofﬁcer,'who sHaH
Aprépound the questions fo the withess. The officer may terminate the deposftion if
convinced-that the examiﬁatibn is Vbeing cbnducted in bad faith or in an uﬁreasonable
manner. Costs of the deposmon shall be borne by the party noticing the deposition,

unless otherwise ordered by the commission.

3. Requests for admissions. The commission staff or a paﬁy toa proceeding maysérve
upon a party written requlests‘ fbr admission. Each matter on which an admission is
requested shall be stated separately. A matter shall be deerﬁéd admitted unless within
21 days of the service of the 'request, or some cher period the commission may
designate, the party to whom the request is directed serves upon thé requesting.party a
written answer addressing or objecting tp the request. The responsé shall set forth ih
specific terms é denial of the matter éet fortﬁ or an explanation as to the reasoﬁs the
responding party cannot truthfully admit or deny the matter set erfh. Requests fdr
admission_shall be filed with the Clerk of the Commissién and siAmultaneously served on

commission staff counsel and on all parties to the proceeding.
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. Business Writer
Richmond Times-Dispatch
POB 85333 ,
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John P. Pearle Associates
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Washington DC 20001
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Farmers Insurance .
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Jennifer Soares
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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

APPLICATION OF
ELANTIC TELECOM, INC. ' CASE NO. PST—2004-00046
For review and correction of assessments f" |
of the value of property subject to local &=
taxation — Tax Year 2004 =
U
APPLICATION OF i3
. : : y )
- ELANTIC TELECOM, INC. ‘ T CASE NO. PST-2005-00029

For review and correction of assessments
of the value of property subject to local
taxation — Tax Year 2005

REPORT-OF-MICHAEL DTHOMAS s HEARINGEXAMINER
July 17, 2008
On December 15, 2004, Elantic Telecom, Inc. (“Elantic”), filed with the State Corporation

Commission (“Commission”) its Petition.for Review and Correction of the Commission’s
assessment of the value, as of January 1, 2004, of property subject to localtaxation (“2004

. Appeal”).

On June 14, 2005, the Commission issued its Order for Notice in which it docketed the
application; directed Elantic to give public notice of the application; and established a schedule for
the filing of notices of participation. :

In its Order for Hearing dated August 22, 2005, the Commission, among other things, -
granted Elantic’s July 7, 2005, Motion for Leave to Amend Petition for Review; assigned this
matter to a hearing examiner; and scheduled a public hearing on the 2004 Appeal.

On December 20, 2005, Elantic filed an application for review and correction of its property

. tax assessments for Tax Year 2005 (“2005 Appeal”). By its Order for Notice dated January 9,

2006, the Commission docketed the 2005 Appeal; directed Elantic.to provide notice of its
application; and assigned the matter to a hearing examiner with instructions'to coordinate
- proceedings in both cases to promote efficiency in the disposition of both applications.




‘ The 2004 and 2005 Appeals have an extensive procedural history which was recited in my
Report dated June 5, 2007. Therein I recommended that the Commission dismiss the Appeals with
prejudice for Elantic’s failure to comply with a January 22, 2007, Ruling directing Elantic to '
produce information relative to the original cost and configuration of the property at issue in the
_Appeals.

By its Order dated August 21, 2007, the Commission remanded the cases to this Examiner to
conduct an evidentiary hearing and to issue a report with findings and recommendations.

An evidentiary hearing was convened on November 28, 2007. Elantic and the Respondent
Localities filed Post-hearing briefs on January 17, 2008. Elantic filed a Reply to the Respondent
Localities’ Consolidated Post-Hearing Brief (“Reply Brief”) on January 29, 2008. By Ruling dated
- February 19, 2008, the Reply Brief was accepted for filing.

On December 12, 2007 Elantic filed an Application for Revnew and Correction of 2007
Assessment (“2007 Appeal”). By its Order for Notice dated December 21, 2007, the Commission
docketed the application and directed Elantic to provide notice to all affected localities.

Oun July 11, 2008, Elantic, by counsel, filed a motion to withdraw the applications for review
and correction of assessments of the value of property subject to local taxation for Tax Years 2004
and 2005 (“Motion to Withdraw”). In support, Elantic states that by a proposed settlement, Elantic,
the Division of Public Service Taxation (“the Division”), and the Respondent Localities in the 2007
Appeal, namely, the City of Richmond, the City of Norfolk, Fairfax County, Henrico County, the
City of Alexandria, Prince William County, Chesterfield, and Hanover County have reached
agreement regarding resolution of the 2007 Appeal, and the reduction of Elantic’s assessment on
Class 3A-1, Class 3B, and Class 3E property for Tax Year 2007. Elantic further states that'by a
* concurrently filed Joint Motion for Approval of Proposed Settlement, Elantic, the Division, and the
Respondent Localities in the 2007 Appeal request that the Commission enter a final order approving
the proposed settlement and revising Elantic’s 2007 Assessment consistent with the proposed
settlement. Elantic, the Division, and the Respondent Localities agree that Elantic’s withdrawal of
its applications docketed as Case No. PST-2004-00046 and Case No. PST-2005-00029 is contingent
upon the Commission’s acceptance of the proposed settlement in Case No. PST-2007-00021.
Counsel for the Division states that the Respondent Localities have no objection to the Motion to
Withdraw contingent upon the Commission’s acceptance of the pr0posed settlement in Case No.
PST-2007-00021.

I find the Motion to Withdraw should be granted, and the 2004 and 2005 Appeals should be
dismissed. Since the Division and all parties to these proceedings agree to the Motion to Withdraw,
I further find there is no need to allow an opportunity for comments by the parties to this Report.

Accordingly, L RECOMMEND the Commissioﬁ enter an order that:

(1) Dismisses with prejudice Elantic’s 2004 and 2005 Appeals; and




2) ‘Passes the papers herein to the file for ended causes.

Respectfully submitted,

m §W e
Michael D. Thomas .
Hearing Examiner

A copy hereof shall be sent by‘the Clerk of the Commission to all persoﬁs on the official
Service List in this matter. The Service List is available from the Clerk of the State Corporation
Commission, ¢/o Document Control Center, 1300 East Main Street, First Floor, Tyler Building,

Richmond, VA 23219.
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APPLICATION OF

ELANTIC TELECOM, INC.

For review and correction of assessments
of the value of property subject to local
taxation - Tax Year 2004
APPLICATION OF

ELANTIC TELECOM, INC.

Forreview and correction of assessments
of the value of property subject to local
taxation - Tax Year 2005 - :
APPLICATION OF

ELANTIC TELECOM, INC.

For review and correction of assessments

of the value of property subject to local
taxation - Tax Year 2007

FINAL ORDER

16 AU -1 P 303
CASE NO. PST-2004-00046

CASE NO. PST-2005-00029

CASE NO. PST-2007-00021

Before the State Corporation Commission ("Comnnssmn") are the applications of Elantic

Telecom, Inc. ("Elanuc" or "Company"), for rewew and correction of the Comnnssmn’

assessments of the value of certam property that is subject to local taxation for tax years 2004

2005, and 2007. In Orders entered in Case Nos. PST-2004-00046, PST-2005-00029, and

PST-2007-00021, we determined that Elantic had timely filed its applications for the respective

tax years as provided by § 5 8.1—2670 of the Code of Virginia (hgreinaﬁer "Code") and docketed

these cases.

As provided by § 12.1-31 of the Code and the State Corporation Commission Rules of

Practiqe and Précedufe, 5 VAC 5-20-120, Procedure before hearing examiners, we appointed a




hearing exemir_l_er to conduct further proceedings in Case »Nos.A PST—2004-0046 and
© PST-2005-00029. On July 17, 2008, the Report of Michael D. Thomes, Hearing Examirrer
(hereinafter "Report"), was filed. Exarniner Thomas recommended that the Commission grant
‘Elantrc s motions of July 11,2008, to withdraw its apphcatrons for tax year 2004 Case No
PST-2004—00046 and for tax year 2005, Case No. PST-2005—00029. Also on July 11, 2008,
Elantic, respondents, and the Commission Staff filed their Joint Motion for Approval of
Proposed Setﬂement and Proposed Settlement in the tax year 2007 proceeding, Case No.
PST-2007-00021. The Commission has consrdered the Reports filed in Case Nos.
. PST-2004-0046 and P_ST—ZOOS-OOOZQ. We have also considered the proposed settlement and
record in Case No. PST-2007-00021. For the reasons discdssed in his Order, the Commission.
will adopt the recommendauon in the Hearing Examiner's Report and the Proposed Settlement.
As Hearing Examiner Thomas related in h1s Report, at 2, Elantw s motions to withdraw
its applications for tax years 2004 and 2005 is contingent upon Comrmssmn acceptance of the
proposed settlement in the tax year 2067 proceeding. The parties and the Staff likewise noted
the relationship of a settlement in Case No.‘PST-2007-0002_1 to the withdrawal of the tax years
2004 and 2005 apphcatmns (Proposed Settlement at 9-10.) - ' |
The Commission has interpreted applicable tax statutes and our Rules of Practice and
Procedure to‘permit an applicant for review and correction of an assessment of the value of
property to withdraw its application voluntarily. When an application is withdrawn our
assessment of value remains in effect. In Case No. PST-2004-00046 and Case No
PST-2005-00029, Elantic has requested dismissal with prejudice on the condition that the |

Commission adopts the Proposed Settlement in PST-2007-00021. '



Ifwe adopt the Proposed Settlement, the value of several categories of Class 3 property -
shown in the Commission's Statement Shovﬁng the Value of Real and Tangible Personal
Property of Telecommunications Companies in the Commonwealth of Virginia, assessed as of
the begimﬁng of the first day of January 2007, pursuant to Title 58.1, Chapter 26, Article 2, of
the Code .of Virginia, for Ela.nﬁe Would be reduced. In support of the recommended reductions.
in value in the Proposed Settlement, the parties and the Staff identified materials filed on
Deeember 12, 2007, with Elantic's original application, as supplemented on April 11, 2008.
('Proposed Seftlement at 2, 3.) The parties and the Staff recommended that the supplemental
matenals be made a part of the record. (Id.) - |

The proposed reductlons in assessed values of the Class 3 property result, in part, from a
corrected mventory of the locations, types, and quanuty of equipment at various Elantic
operating locaﬁons. The Company, affected respondents, and the Staff agree to these revisions,
and they agree that the documents supporting the inventory be made a part of the record. |

The Proposed Settlement i)rovides for the greatest seducﬁon in essessed value for Class 3,
Value of central ofﬁoe eqmpment The total assessed value for this property would be reduced
» ﬁom $46, 689 448 to $22 094,353. The Commission's Pubhc Servme Taxatlon D1V1s1on '

detenmned that the best available information on: types of central office equipment, cost, and age '

" had been provided by Elantlc to the respondents and the Staff. Using this information provlded

by Elantic, the Pubhc Service Taxatlon Division then apphed a cost less depreclatlon
methodology to develop fair market value for purposes of setﬂement The local ratios provided
by the Department of Taxation were then applied to arrive at the equalized assessed values in the

Proposed Settlement. (Id. at 6-7.)




 The Commission has used the cost less depreciation method in determining fair market

value for many years, and the Virginia Supreme Court has approved. Norfolk & W. Ry. v. .

Cbinmonwealﬂ;, 211 Va, 692, 698-98, 179 S.E.2d 623, 627-(1971). The proposed reductionin
the assessed value of the central office equipment results from application of this methodology
and use of the best availablg information. | | |
It is the C;)mmiséion's policy to encourage the settiement of tax cases. The Commissioh
.has adopted settlements when we find that an adequate record has been developed and that the
public iﬁferest is furthered. The record in all three cases demonstrates active participation by the
appﬁcant and affectéd localities. The parties and Staff agree that the settlement in
‘PST-2007-00021 is reasonable a'ﬁd that settling the.case will avoid further expense to the parties.
The Comms31on finds that the settlement in Case No. PST-2007-00021 should be adopted and -
~ that the applications in Case No. PST—2004-OOO46 and PST-2005- 00029 should be d1sm153ed in
conjunction with adoption of the settlement. | | V
" Accordingly, IT IS ORDERED THAT:
~ (1)  CaseNo. PST-2004-00046 be dismissedAwith prejudice from thevCommis‘s'i‘on's _
docket and be placed in closed status in the records maintained by the Commission Clerk.
| @ Case No. PST-2005-00029 be dismissed with prejudice from the Commission's
“ docket and be placed in closeci status in the records maintained by the Commission Clerk.
| (3)4 'The documents listed in Par;igraph 8 applearing on Page 3 of the Proposed
Settlernent filed on July 11, 2008, in Case No. PST-2007-00021 be made a part of the record in
that proceeding. | |
(4)  As provided by § 58.1-2675 of the Code; Elantic's application for review and

correction of the equalized assessment of the value of its property subject to local taxation for tax




 year 2007 be granted to the extent provided for in the Proposed Settlement filed on July 11,
2008, in Case No. PST-2007-00021 and otherwise denied. ‘

%) A' The Statement Showing the Value of Real and Tangible Personal Propeﬁy of
Telecommunications Companies in the Cormﬁonwealth of Virginia, assessed as of the beginning
of the first day of January 2007, pursuant to Title 58.1, Chapter 26, Article 2, of the Code of
Virginia, for Elanﬁé bé correéted as 'folléws: |
ALEXANDRIA CITY |

(Printed Assessment) -
" _Under column headed "Value of central office equipment," strike out 2, 898 390 and

insert, in lieu thereof, 4,710,973.

-Under column headed "Value of material and supplies/Plant under construction," strike
out 1,554,624 and insert, in lieu thereof, 0.

-Under column headed "Total value of all property, " strike out 5,585,443 and msert, in
lieu thereof, 5,843,402. A

CHARLOTTESVILLE CITY

(Printed Assessment)
_Under column headed "Value of central office equipment,” strike out 0 and insert, in 11eu

thereof;, 880,650.
-Under column headed "Value of material and supphes/Plant under consh:ucuon," stnke

out 357,323 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 383,743 and msert, in lieu

thereof, 907,070."
- DANVILLE CITY

(Prmted Assessment)
-Under column headed "Value of central office eqmpment, strike out 21, 320 and insert,

in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 84 731 and insert, in leu

thereof, 63,411.
~ EMPORIA CITY
(Printed Assessment) -

-Under column headed "Value of central office equipment," strike out 44,252 and msert,
in lieu thereof; 0. ,



-Under column headed "Value of material and éﬁppﬁ&e/Planf under construction,” strike

out 20,338 and insert, in lieu thereof, 0.
_Under column headed "Total value of all property," strike out 64,590 and insert, in lieu

thereof, 0.
FAIRFAX CITY

(Printed Assessment) :
_Under column headed "Value of central office equipment," strike out 1,915,144 and

insert, in lieu thereof, 0.
_Under column headed "Value of material and supplies/Plant under construction," strike

out 8,143 and insert, in lieu thereof, 0.
_Under ¢olumn headed "Total value of all property," strike out 1,923,287 and insert, in

lieu thereof, 0.
FRANKLIN CITY *
(Printed Assessment)

-Under column headed "Value of central office equipment,” strike out 200,188 and insert,

 in lieu thereof, 0. ,
-Under column headed "Total value of all property,” strike out 200,188 and insert, in lieu

thereof, 0.
FREDERICKSBURG CITY

(Printed Assessment) . : :
_Under column headed "Value of central office equipment,” strike out 337,023 and insert,

in lien thereof, 369,137. :
_Under column headed "Value of material and supplies/Plant under construction," strike

out 86,341 and insert, in lieu thereof, 0.
_Under column headed "Total value of all property,” strike out 464,982 and insert, in lien

thereof, 410,755.
HAMPTON CITY
(Printed Assesément) ‘
_Under column headed "Value of central office equipment,” strike out 305,636 and insert,

_ in lieu thereof, 103,113. ' ‘
_Under column headed "Total value of all property," strike out 420,418 and insert, in lien

thereof, 217,895. .
HARRISONBURG CITY
(Printed Assessment)

_Under column headed "Value of central office equipment," strike out 21,960 and insert,
in lieu thereof, 39,159. ' .




-Under column headed "Total value of all property," stnke out 53, 533 and insert, in lieu
thereof, 70,732.

HOPEWELL CII‘Y

(Printed Assessment)
-Under column headed "Value of central office equipment," stnke out 103,004 and mscrt,

in lieu thereof, 0.
-Under column headed "Total value of all property " strike out 131,459 and insert, in lieu

thereof, 28,455.
LEXINGTON CITY

(Printed Assessment)
~Under column headed "Value of central office equipment,” strike out 22,212 and insert,

in lien thereof, 158,517.
-Under column headed "Value of material and supphes/Plant under construction,” strike

" out 37,850 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 60,062 and insert, in heu

thereof, 158,517.
LYNCHBURG CITY

(Printed Assessment)
-Under column headed "Value of cemral office equipment,” stnke out 43,708 and msert,

in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 43,708 and insert, in heu

thereoﬁ 0.
MANASSAS CITY

(Printed Assessment)
-Under column headed "Value of central ofﬁce eqmpment," strike out 272,127 and insert,

in lieu thereof, 0.
~Under column headed "T otal value of all property," strike out 431, 508 and insert, in lieu

thereof, 159,381,
NOREOLK CITY

(Printed Assessment)
. -Under column headed "Value of central office equipment," strike out 577,613 and insert,

in lieu thereof, 1,351,751.
-Under column headed "Value of material and supplies/Plant under construction," strike

out 3,364 and insert, in lien thereof, 0.
* _Under column headed "Total value of all property,” strike out 1,384,744 and insert, in

lieu thereof, 2, 155 518.




PETERSBURG CITY

(Prmtcd Assessment)
-Under column headed "Value of central office equipment,” stnke out 113,469 and insert,
in lieu thereof, 32,148.
-Under column headed "Total value of all propcrty " stnkc out 146,707 and insert, in lieu
thereof, 65 386.

RICHMOND CITY

(Prmted Assessment)
-Under column headed "Value of central office eqmpment," strike out 15,133,456 and
insert, in lieu thereof, 3,521,509.
-Under column headed "Value of material and supplies/Plant under construction,” strike
out 79,224 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property,” strike out 17,400,803 and insert, in
lieu thereof, 5,709,632.

ROANOKE CITY

(Printed Assessment)
-Under column headed "Value of central office equipment," strike out 138,205 and insert,
in lieu thereof, 731,837. '
-Under column headed "Value of material and supphes/Pla.nt under construction,” strike
out 433 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 138,638 and insert, in 11eu
thereof, 731,837.

SALEM CITY

(Prmted Assessment) :
-Under column headed "Value of central office equipment,” strike out 87,887 and msert, -
in lieu thereof, 218,282.
-Under column headed "Value of material and supphes/Plant under constructmn," strike
~ out 62,911 and insert, in lieu thereof, 0. :
-Under column headed "Total value of all property," strike out 165,123 and insert, in heu
thereof, 232,607.

' STAUNTON CITY

(Printed Assessment)
-Under column headed "Value of central office equipment,” strike out 48,501 and insert,
in lieu thereof, 209,048,
-Under column: headed "Value of material and supplies/Plant under constructlon," strike
out 10,336 and insert, in heu thereof, 0. ,




-Under column headed "Total value of all property," strike out 04,899 and insert, in lieu
thereof, 245,1 10

SUFFOLK CITY |
SLEEPY HOLE BOROUGH

(Prmted Assessment) .
-Under column headed "Value of central office eqmpment, " stnke out 467,820 and insert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 467,820 and insert, in lieu
thereof, 0.

WAYNESB ORO CITY

(Prmted Assessment)
-Under column headed "Value of central office eqmpmcnt " strike out 37,764 and msert,
in lieu thereof, 0.
-Under column headed "Value of material and supphcs/Plant under construchon," strike
out 810 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 64,275 and insert, in Lien
thereof, 25,701. ‘

. ALBEMARLE COUNTY

ALL DISTRICTS

(Printed Assessment)
~-Under column headed "Valuc of central oﬂice equipment,” strike out 349,111 and insert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 985,011 and insert, in lieu
thereof, 635,900. ’
AMHERST COUNTY
" ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central ofﬁce equipment,” strike out 14, 609 and insert,
in Heu thereof, 108,243.
-Under column headed "Value of material and supph%/Plant under consu'uctxon, strike -
out 33,885 and insert, in lieu thereof, 0.
-Under oolumn headed "Total value of all propcrty," strike out 105, 323 and insert, in lieu
thereof, 165,072.




ARLINGTON COUNTY
'~ NODISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equipment,” strike out 1,703,168 and

insert, in lieu thereof, 126,583.
~Under column headed "Value of automobiles and trucks," stnke out 0 and msert, in heu '

thereof, 6,238.
~Under column headed "Total value of all property,” strike out 2,119,069 and insert, in

lieu thereof, 548,722.

AUGUSTA COUNTY
ALL DISTRICTS

(Prmted Assessment)
-Under column headed "Value of central office equipment," strike out 173,871 and insert,

in lieu thereof, 0. :
. ~Under column headed "Total value of all property strike out 173,871 and msert, in heu -

thereof, 0.
CRAIGSVILLE, TOWN OF

(Printed Assessment)
" -Under column headed "Value of central office eqmpment, strike out 17 429 and insert,

in lieu thereof, 0.
"-Under column headed "Total value of all property," strike out 17 429 and insert, in lieu

thereof, 0.

BOTETOURT COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office eqmpment," strike out 160,608 and insert,

in lieu thereof, 0.
-Under column headed "Total value of all property strike out 160, 608 and msert, in Hen

. thereof, 0.

"CAMPBELL COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equipment,” stnke out 130,277 and insert,

in lieu thereof, 0. .
_Under column headed "Total value of all property,” strike out 130,277 and insert, in liew

thereof, 0.
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ALTAVISTA, TOWN OF

(Printed Assessment)
-Under column headed "Value of central office equipment," insert 166,383.
-Under column headed "Total value of all property," insert 166,383.

CHESTERFIELD COUNTY
' ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office eqmpment, " strike out 1,379,941 and

insert, in lieu thereof, 593,028, -
-Under column headed "Total value of all property," strike out 1,379, 941 and insert, in
lieu thereof, 593,028.

CLARKE COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equipment,” strike out 1,805,640 and

insert, in lieu thereof, 124,659.
-Under column headed "Total value of all property," strike out 3,510,404 and insert, in

lieu thereof, 1,829,423.

~ CULPEPER COUNTY
ALL DISTRICTS

(Prmted Assessment)
-Under column headed "Value of central office equipment,” insert 408,177.

-Under column headed "Total value of all property," insert 408,177.
CULPEPER, TOWN OF

(Printed Assessment) ' ' '
-Under column headed "Value of central office eqmpmcnt," smke out 37,455 and insert,

in lieu thereof, 0.
-Under column headed "Total value of all property," smke out 37,455 and insert, in lieu

thereof, 0.

DINWIDDIE COUNTY
ALL DISTRICTS

- (Printed Assessment)

-Under column headed "Value of central office equipment,” strike out 33,909 and insert,
in lieu thereof, 0. -

1



~Under column headed "Total value of all property," strike out 42,893 and insert, in heu ‘
thereof, 8,984. .

FAIRFAX COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equxpment, " strike out 1,375,737 and

insert, in lieu thereof, 2,971,668.
-Under column headed "Value of material and supplies/Plant under construction," stnke

out 307,218 and insert, in lieu thereof, 0. :
-Under column headed "Total value of all property strike out 1,687,703 and insert, in

lieu thereof, 2,976,416.
HERNDON, TOWN OF

(Printed Assessment)
. -Under column headed "Value of central office equipment,” insert 649,979.

- -Under column headed "Total value of all property," insert 649,979. .

FAUQUIER COUNTY
- ALL DISTRICTS

(Prmted Assessment)
-Under column headed "Value of central office equipment,” stnke out 1,378,275 and

insert, in lieu thereof, 246,240.
-Under column headed "Total value of all property strike out 1,459,845 and msert n

lieu thereof, 327,810.
WARRENTON, TOWN OF

('Prmted Assessment)
-Under ¢olumn headed "Value of central ofﬁce equlpment, strike out 48 959 and insert,

in lieu thereof, 123,120.
-Under column headed "Total value of all property," strike out 48,959 and insert, in lieu

thereof, 123,120.

FREDERICK COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central oﬂice eqmpment stnke out 81,790 and insert,

~ in lieu thereof, 118,161.
. .Under column headed "Total value of all property," strike out 81 790 and insert, in. heu

. thereof, 118,161.
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GREENE COUNTY
ALL DISTRICTS

(Printed Assessment)

_Under column headed "Value of central office equipment," strike out 48,340 and insert,
in lieu thereof, 0.

-Under column headed "Total value of all property," strike out 48,340 and insert, in lieu
thereof 0.

GREENSVILLE COUNTY
~ ALL DISTRICTS

(Prmted Assessment)
_Under column headed "Value of central office equipment," strike out 113,899 and insert, -
in lieu thereof, 116,280.

_Under column headed "Total value of all property,” strike out 152,283 and insert, in lieu
thereof, 154,664.

- HANOVER COUNTY

ALL DISTRICTS

(Printed Assessment)

-Under column headed "Value of central office equipment,” strike out 5,696,334 and
insert, in lieu thereof, 0. :

-Under column headed "Value of automobllcs and trucks," strike out 0 and msert, in lieu
thereof, 69,662.

-Under column headed "Value of material and supphes/Pla.nt under consh'uctlon " stnke
out 63,781 and insert, in lieu thereof, 1,638, 824.

-Under column headed "Total value of all property," strike out 5,760,115 and insert, in
lieu thereof, 1,708,486.

' HENRICO COUNTY
~ ALL DISTRICTS (EXC. SANITARY DIST. 2 & 3)

(Printed Assessment)

-Under column headed "Value of land, bmldmgs and towers," strike out 5,010,481 and
insert, in lieu thereof, 0.

-Under column headed "Value of central oﬂice eqmpment," strike out 5,050,921 and
insert, in lieu thereof, 1,693,115.

-Under column headed "Value of automobﬂ&s and trucks," strike out 0 and msert, in 11eu
thereof, 9,135.

-Under column headed "Value of material and supplies/Plant under oonstructlon, strike
out 15,472,444 and insert, in lieu thereof, 0.

_Under column headed "Total value of all property,” strike out 25,533,846 and insert, in
Leu thereof, 1,702,250,
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" HENRY COUNTY
ALL DISTRICTS

(Printed Assessment) ' 4
" _Under column headed "Value of central office equipment,” strike out 39,540 and insert,

in lieu thereof, 144,666. . .
_Under column headed "Value of material and supplies/Plant under construction,” strike

out 40,886 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property,” strike out 146,884 and insert, in lieu

thereof, 211,124, -

ISLE OF WIGHT COUNTY -
ALL DISTRICTS

(Printed Assessment) '

Under column headed "Value of central office equipment," strike out 48,786 and insert,
inlieu thereof, 0.

_Under column headed "Total value of all property," strike out 48,786 and insert, in lieu

thereof, 0. :

LOUDOUN COUNTY
ALL DISTRICTS

(Printed Assessment)
_Under column headed "Value of central office equipment," strike out 1,1 88,582 and

insert, in lieu thereof, 900,642. :
- _Under column headed "Total value of all property," strike out 1,276,756 and insert, in

_ljeu thereof, 988,816.

1 EESBURG, TOWN OF -

(Printed Assessment)
_Under column headed "Value of central office equipment,”

in lieu thereof, 42,280.
-Under column headed
thereof, 119,094.

strike out 342,207 and insert,

"Total value of all property," strike out 419,021 and insert, in lieu

LOUISA COUNTY
ALL DISTRICTS

(Printed Assessment) : ‘ .
_Under column headed "Value of central office equipment," insert 168,435.

“Under column headeéd "Total value of all property,” insert 168,435.
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. MADISON COUNTY
ALL DISTRICTS

(Printed Assessment)
. -Under column headed "Value of central ofﬁce eqmpment," stnke out 71,158 and insert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 71,158 and msert, in Heu
thereof, 0.

MONTGOMERY COUNTY
© ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equipment,” strike out 16,364 and insert,
in lieu thereof, 39,971. : ,
-Under column headed "Total value of all property," strike out 16,364 and insert, in lieu
thereof, 39,971.

NELSON COUNTY
ALL DISTRICTS

(Prmted Assessment)
-Under column headed "Value of cemral office eqmpment " strike out 73,180 and insert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 73,180 and insert, in lien
thereof, 0.

PAGE COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central office equipment,” stnke out 217,128 and insert,
in lieu thereof, 0.
~Under column headed "Total value of all property," strike out 217,128 and insert, in lieu
thereof, 0.

LURAY, TOWN OF
(Pnnted Assessment)

. -Under column headed "Value of central office eqmpment,“ insert 158,517.
~Under column headed "Total value of all property,” insert 158,517.
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- PITTSYLVANIA COUNTY
ALL DISTRICTS

(Printed Assessmcnt) .
-Under column headed "Value of central office eqmpment," strike out 313 560 and insert,
" in lieu thereof, 153,900.

“-Under column headed "Total value of all property," stnke out3 13 560 and insert, in lieu
thereof, 153,900.

PRINCE WILLIAM COUNTY
NO DISTRICTS (EXCL. FIRE DISTRICTS)

* (Printed Assessment)
-Under column headed "Value of central office equipment,” strike out 132,899 and msert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 132 899 and insert, in lieu
thereof, 0. o .

GAINESVILLE FIRE DISTRICT

' (Printed Assessment) : '
-Under column headed "Value of central office eqmpment," strike out 898,105 and insert,
in leu thereof, 458,024, '
-Under column headed "Total value of all property," strike out 898,105 and insert, in heu '
thereof, 458,024.

RICHMOND COUNTY
ALL DISTRICTS

(Printed Assessment)
~Under column headed "Value of material and supplies/Plant under constructlon, " strike
out 3,233 and insert, in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 3,233 and insert, in lieu
thereof 0.

ROCKBRIDGE COUNTY .
ALL DISTRICTS

(Printed Assessment)
~Under column headed "Value of central office equipment," strike out 194,727 and insert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 194,727 and insert, in heu
thereof, 0.
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ROCKINGHAM COUNTY
ALL DISTRICTS

(Prmted Assessment)
-Under column headed "Value of central oﬁice eqmpment " strike out 131,687 and insert,
in lieu thereof, 0.
-I&Tlnder t<;:(3)1umn headed "Total value of all property," strike out 131,687 and insert, in lieu
ereo

SOUTHAMPTON COUNTY
BRANCHVILLE, TOWN OF

" (Printed Assessment)
Under column headed "Value of central ofﬁce equipment,” strike out 52,719 and insert,
in lieu thereof, 103,241.
-Under column headed "Total value of all property " strike out 177,612 and msert, in lien
thereof, 228,134.

STAFFORD COUNTY
" ALL DISTRICTS

(Printed Assessment)
~Under column headed "Value of central office eqmpment," stnke out 67,345 and msert,
in lieu thereof, 0.
- ~Under column headed "Total value of all property " strike out 67 345 and insert, in lieu
thereof 0.

SURRY COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of central ofﬁce equipment,” stnke out 402,031 and insert,
in lieu thereof, 0.
" _Under column headed "Value of material and supplies/Plant under construction," strike
out 788 and insert, in lieu thereof, 0.
_Under column headed "Total value of all property," strike out 402, 819 and insert, m lieu
thereof, 0.

WARREN COUNTY
ALL DISTRICTS

(Printed Assessment)
-Under column headed "Value of ccntral office eqmpment " stnke out 23,224 and msert,
in lieu thereof, 0.
“Under column headed "Total value of all property," strike out 102,593 and insert, in lieu
thereof, 79,369.
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FRONT ROYAL, TOWN OF

(Prmted Assessment) '
-Under column headed "Value of central office equlpment," insert 40,313,
-Under column headed "Total value of all property," insert 40,313.

YORK COUNTY
BETHEL DISTRICT

(Printed Assessment)
-Under column headed "Value of central office equipment," strike out 86,254 and msert,
in lieu thereof, 0.
-Under column headed "Total value of all property," strike out 86,254 and insert, in lieu
thereof, 0.
BRUTON DISTRICT
(Printed Assessment)

-Under column headed "Value of central office eqmpment " insert 112,604.

-Under column headed "Total value of all property," insert 112,604.

6) The CominiSsiqn's Public Service Taxation Division shall mail an attested copy of
this Order to: the Commissioners of the Revenue of the cities of Charlottesville, Danville,
Emporia, Fairfax,v Franklin, Frcdericksbﬁrg, Hampton, Harrisonburg, Hopewell, Lexington,
Lynchburg, Manassas, Norfolk, Petersburg, Roanoke, Salem, Staunton, Suffolk, and
Wayneéboro; the Commissioners of the Revenue of the counties of Amherst, Arlington, Augusta,
" Botetourt, Campbell, Chesterfield, Clarke, Culpeper, Dinwiddie, Fanquier, Frédcrick, Greene,
Greensville, Hanover, Henry, Islé of Wighi, Louddun, Louisa, Madison, Montgomery, Nelson,
Page, P1ttsy1vama, Richmond, Rockbridge, Rockingham, Southampton Stafford, Surry, Warren
and York; the Chlef of Administration/Taxation of Albemarle County", the Ch1ef Financial
* Officer of the city of Richmond; the Director of Tax Administration of Fairfax County; the

Directors of Finance of the city of Alexandria and the counties of Henrico and Prince William;
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and the town councils of the towns of Altavista, Branchville, Craigsville, Culpeper, Front Royal,
Hemdon, Leesburg, Luray, aﬁd Warrenton, |

(7)  CaseNo. PST-2007 -00021 be dismissed with prejudiée from the Commission's
docket and be placed in closed status in the récords maintained by‘ the Commissiori Clerk.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to all
persons on the official Service List in this matter. The Service List is avai]_ziblc from the Cierk éf

the State Corporation Commission, ¢/o0 Document Control Center, 1300 East Main Street, First

A True Gopy laf
Teste: .
‘ - Clerk of the

State Corporation Commission

* Floor, Tyler Building, Richmond, Virginia 23219,
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CIOMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION

AT RICHMOND, VIRGINIA

APPLICATIONS OF )y
: )
VERIZON SOUTH INC.. )
: ' - )

.. AND )y -

: ' ) -
VERIZON VIRGINIA INC. )
. ) ‘ B
A ) Case No, PST-2009-00033 -

For review and correction of the equalized’ )
assessment of the value of property subject )
to local taxation — Tax Year 2009 )
' )

RESPONDENT LOCALITIES' CONSOLIDATED MOTION FOR FINAL SUMMARY
JUDGMENT AND/OR TO DISMISS APPLICANTS' SUPPLEMENTAL
APPLICATIONS, REQUEST FOR ORAL ARGUMENT AND STAY OF

' PROCEEDINGS '

COME NOW undersigned R@spbndent Localities ("Respondent Localitieé"), by their
respective undersigned counsei, pursuant to Va. Code Ann. § 5 8.1—2670; Va. Code Amn. § 12.1- |
13, 5 VAC 5-20-110, aﬁd all other épplicable rules and Orders of ’tﬁe Virginia State Corporation
Commission ("the Commiséion") to sﬁbmit Respondent Localities' Consolidated Motion for
Fmal Surﬁmary Judgment and/or to Dismiss the Supplemental Applications of Applicants

Verizon South Inc. and Verizon Virginia Inc ("Verizon"), Request for Oral Argument and Stay

of Proceedings. In support thereof, Respondent Localities submit the following.

1. Procedurél Backgrotnd and HiStOI’X

On or about December 9, 2009, Verizon filed with the Commission two Applications for
Review and Correction of the Commission's 2009 Personal Property Tax Assessments ("the
Initial Applications"). In the Initial Applications, Verizon claimed that the Commission's 2009

assessed value for virtually all of Verizon's tangible personal property dispersed throughout the



Commonwealth subsumed within five discrete classes of property exceeded faﬁr market value.
(Ex. A). For the most part, the Initial Applications were devoid of factual allegatiens regarding
‘the equlpment itself. The Initial App11cat1ons did, however, include an unequivocal across the
'boa.rd demand for ma.mmoth reductions in the aggregate assessed value of the subject property.
On or abeut Aprﬂ 1, 2010, Verizon filed Supplemental Apphcatlons with the
Co@ission (”the Supplemental Applications"). (Ex. B). Veﬁzon'S'Supplemental Applicati’ons
still lacked meaningful detail pertaining to the speelﬁed item or items of equ1pment that were .
aﬂegedly over assessed by the Commission. In its Supplemental ‘Applications, Venzon once
again focused upon its ill fated busmess decisions made toward the latter part of the decade and
sought enormous across the board reductions in aggregate assessed Value |
In accorda.nce with the Commission's Aprﬂ 13, 2010; and April 14, 2010, Orders for .
Notice and Hearing, Verizon served copies of the Supplemental Applications on those 1ocaht1es
where Verizon reported having property for tax year 2009. Because Verizon reports to the
Commission substantial amounts of persoﬁal property througilout the-Commonwealth, a large
number of Virginia's localities ﬁled Notices of P'a.rticipation and intervened in this pfoceeding.
' Given the scarcity of background information‘relat'ive to each specified item of claimed
property, during the mon;[hs ef June 2010, through September 2010, most participant localities,
- whether large or small and from all cemers of the Comreonwealth, propounded theﬁ 1mt1a1
discovery requests to Verizon. (See e.g. various Respondent Locelities‘ Initial Discovery' -
Requests to Verizon) (Composite Bx. C) | |
Respondent Localities' initial discovery requests W€I‘6. substantially similar in substanee,
scope, and tifne and ﬁacked the types of mfennaﬁon routinely seught and provided in |
Commission personal property 'tex appeals. Narrowly tailored, Respondent Localities' discovery

requests sought rudimentary background information, data, and records relative to each claimed




piece of equipment situated within that locality's borders. Specificity of the claimed propert;t per
locality was of paramount importance t0 Respondent Localities sinceVa. Code Ann. § 58.1-2628
(2009) requires that \'/'erizon annually report its personal propext}t to the Commission, showing
wiz‘h particularity, the county, city, ‘or town where such property is located.

l For months, Verizon rebuffed, repelled, and resisted Respondent Localities' efforts to
* obtain basic and relevant_ information pertaining to each specifted item of property in Veﬁzon's
: .clnim,.thereby thwarttng Respondent Loc_alities.‘ attempts to:analyne the claim's factual and legal
underpinning. Verizon's incessant stonewalling led to the ﬁling by Respondent Localities of
dozers of Motions to Compet and a Joint Motion for Continuance. -

On September, 10, 2010, the Hearing Examiner issued a ruling granting Respondent
Localities' Joint Motion for Continuance. In her September 10, 2010, Ruling, the Hearing ‘
Examiner acknowledged the»discovery difﬁeulties experienced by Respondent Localities and .

Ny adjusted the dates for filing testimony and presenting evidence. Under the current schedule,
Respondent Localities are required to submit pre-filed testimony on or before March 31, 2011.
The final hearing.t_o present evidence is scheduled to _begin on September 12, 201 1.

| Thereafter, on November 10, 2010, NoVember 23,2010, and December 3, 2010, 'the .
Hearing Ex'aminet issued rulings in response to Respondent Localities' discovery motions.
- Using Fairfax County's Motions to Compel as univetsal templates, the Hearing Examiner parsed
the disputed inteno gatories and document and property inspection reqnests, ret/iewed Verizon's
objections and responses thereto, and considered the 'Various positions advanced by the perties.
Gtanting the Motions to CtOmpei on \tntually every ground, the Hearing Examiner issued clear
directives to Verizon as to the nature, scope, and timing of its discovery obligations. One of the
key components of the Hearing Examiner's Ruling was the requirement that Verizon provide the

requested data and documents to Fairfax County and other Respondent Localities within seven
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. days such that inspections of the subject property could be completed by January 31,2011,

thereby allowing Respondent Localities sufficient time to meet their March 31, 2011, testimonial

filing deadline.
L. Argument
A Verizon's duties as the appliéam‘ in this proceeding are governed by the Vz'rginia

Constitution and Va. Code Ann. § 58.1-2670 (Supp. 2009).
The analysis begins with tﬁe premise that this proceeding is governed by the Virginia
' ’»Constitﬁtion and applicable Virginia Code provisio'ns; In its Supplemental. Applications, Veﬁzon
generally as>s>erts that the Commission's 2009 statewide aséessments made upon all Veﬁzon's |
personal property (with the’exée‘ption of vehicles and mateﬁélé and supplies) were in excess of
fair market value. Pursuant tb Va. Const. art. X, § 2, all assessments of tangible personal
property shall be at their fair market value, to be ascertained as prescribed by law. Va. Cénst.
. art. X, § 2 alsé provi_des that, s0 long aé the éémmonwé/éith iinposes a state franchise or license
tax upon a public service corpéra’gion, such corporation's tangﬁ'ble personal property shall. be
assessed by a central 'agen(;y as pr.escribed by law. See also Va. Censt. art X, § 1 (all taxés shall -
be levied and collected uﬁdé‘r generai law). The ‘cited por'tidns: of Virginia's Constitution
underscore tﬁé preemingnﬁ role that Virginia's legislature plays in the regulation and oversight of
state and local property téx assessments. | |

Taxpayer claims fo correct zﬂlegédly erroneous tax assessments did not existbat common

law. They are purely creatures of statute and é:re controlled by the language of fhe specific

statute that confers the right to appeal. Smith v. Bd. of Supervisors, 234 Va. 250, 361 S.E.2d 351

' For example, in her November 10, 2010, Ruling, the Hearing Examiner directed that, as
applied to inspections of the claimed property, Verizon was to provide within seven days a
complete list of claimed property as requested in Interrogatory No. 1. Once Verizon had
provided the information requested in Interrogatory No. 1, Respondent Localities were to
provide Verizon with a list of up to twenty percent of the accesmble claimed property within
their borders that Respondent Localities wished to inspect. (Hearing Examiner's Rulmg,
11/10/10 at page 16.)
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(1987); Washington County v. Sullins College Corp., 211 Va. 591, 179 S.E.2d 630 (1971);
Barbour V,ACz'z‘y bf Roanoke, 207 Va. 544, 151 S.E.‘ 2d 398 (1966); Town of Leesburg v. %Loudoun
| National Bank, 141 Va. 244, 126 S.E. 196 (1925). Where the right to apply for correction of an
erroneous tax assessment is prov1ded by the Virginia Code, then such application must be
pursued in accordance with any "restrictions or ‘cotld1t10ns as may be contamed therein."
Commonwealth v. Cross, 196 Va. 375, 378, 83 S.E. 2d 722, 725 (1954). See also
Commonwealth v.__Rickmond—Pétersburg Bus Lines, 20.4' Va. 606, 132 S.E. 2d 728 (1963).

These principles apply equally to ptoceedings Brsught tt) challenge local ta;i appeals in
the state's circuit courts or in proceedings brought to challenge assessmeﬁts made by or on behalf
of the Commission. In Commonwealth v, Cross, 196 Va. 375, 83 SE.2d 722 (1954), the
taxpayer initiated a proceeding in the Commission to seek a refund for an alleged overpaytnent
ofa gross reéeipts road tax. The qﬁestion pdsed was when the taxpayer's right to seek the refund
fot the overpasrment }actual‘ly arose. The Supreme Court consulted the statute that conferred the
right to the appeal for its answer. In so doing, the Court reaffirmed Virginia's long standing
lsrihciple that the "right to apply for the correction of an assessment and for a refund is purelya -
statutory right and it is incumbent upon one seeking relzef fo proceed according to the statute
aﬁ‘ordzng such relief™" Id. at 378, 83 S. E 2d at 725 (emphasw added).

Here, Verizon's right to seek a reduction in the Commission's 2009>assessed value is
derived from and _controlled by Va. Code Ann § 58.1-2670 (2009). In pertinent part, § 5 8 1-
2670 provides that any taxpayer aggrieved by any action of the Commtssion in the assessment of
the vélue of the property of any company or corporation assessed by the Commission "ma;t apply
to the Commission for a teview and correction of any specified item'or,items thereof." Such
application "shall set forth with reasonable certsinty the item or items; of which a review and

correction are sought." Va. Code Ann. § 58.1-2670 (2009).




The.e'xc‘erpted language from § 58.1—2670 is neither superfluous, nor \ﬁndéw dressing.
Section 58.1-2670 creates Verizon's ri‘vghtvto appeal the Comﬁlission’s 2009 assessments. It is the
only s’catatqu entrance Way for Verizon's claims. No other Virginia Code provision confers fhe
right to -app_eal a Commission personal property tax assessment.

| The significance of the chosén words of the enabling statute should ﬁeither be .
overlooked, nor minimized. The word "specified" means "héving mentioned or naméd in an
| explicit manner." 2005 Op. Va. Att'y Gen. 62, 67. The word "specific" from which the word
"specified” is derived or is related has been construed as that from Which‘ other articles ma;y be
distinguished or distinguished as ‘a part of the whole. See Friedman v. S’abot,.205 Va. 318, 136 |
' S.E.Zd 845 (1964); W’arnef v. Baylor, 204 Va. 869, 134 S.E.2d 263 (1 964); May v.‘Sherrard, 115
Va. 61'7, 79 SE 1026 (1913) (Cdurt defines the word specific in the context of legacies in
distribution of an éState). The Word "item" is defined as a "piece of the WhOlC."' Black's Law
:Dictionary, 850 ( 8th Ed. 2004 ). See Gilmore v. Landsidle, 252 Va. 388,478 S.E.2d 307 (1996)
("'itc'm"‘ in the context of an appropriation act interpretéd to mean "smallést distinct unit").

The intent of Va. Code Ann. §‘58.1—2670 can be glegined from the plain meaning of its
language. See Schefer v. City Couﬁcil of Czly of Falls C‘hurc}z, 279 Va. 558, 691 S.E.2d 778
(2010); _City of Richmond v. Confrere Club of Ri_chmonAa’, 239 Va. 77, 80, 387 S,E.Zd 471,473
(1990). Because § 58.1-2670 creates the cause of action, prescribes the relief, informs the -
tribunal as to what is relevant, and instructs the applioaﬁt as to what it inuét prove, specificity in
thé applicant's ciaim is necessary to sustaining and proving a claim brought thereunder.

The need for property specific information and for particularity under § 58.1-2670
bécomes especially critical when \A/iewed in the context of a complex, multijurisdictional

statewide property tax assessment appeal such as this one. Case law illustrates the point.




The Virginia .Supreme Court discussed the necessity for particularization of élaims} that
arose from the assessment of different pieces of property located in multiple jurisdictions in a
| ' slightly different procedural setting. In Cz'ty of Alexandria v. Richmond F& P.R.. Co., 223 Va.

- 293, 288 S.E.2d 457 (1982), the Coﬁrt reviewed the p;ocedural history of RF&P'S chéﬂenge fo
the Cémmissionfs valuation of separate properties in the City of Alexandria and He’riricq County.
RF &P had previously challenged the Commission's valuation of its property in Arlington
County. The SupremevC(-)urt upheld RF&P'stéonstimfional challenge and remanded the case to
the Commission with instructions that the Comﬁﬁ_ssion correct the value and authorize recovery
of thé‘ excess taxes that‘ RF&P paid to Arlington County. R F &P y. Corporation Commissz'on,
219 Va. 301, 246 S.E.2d 408 (1978). Théreafter, RF&P filed applications with the Co@ission
for review and correctigjn of the Commission's Vgluatioﬁ of RF&P’S other properties located in
~ Alexandria-and Henrico County. Based upon the Court's decision in the earlier Arlington. County.
case, the Co@ission entered orders reducing the value of RF&P's pro‘perties in Alexandria and
Henrico County and authorized RF&P to seek recovery of excess taxes from those localities. |
City of Alexandrfia v. Richmond F&P.R. Co., 223 Va. at 296, 288 S.E.2d at 459. Althouéh the
Commission's. valuation method aé appliéd to the one piece of property. inArlington County had
. been declaxed invalid, a sepé.rgztg: chaﬁenge to the othef prépeﬁies in Alexandria and Henrico

County was necessary. Whﬂe the taxpayer had discharged its burden with rega;d to ‘the particular -
piece in Arling£on Coﬁnty, that determination'would‘ no-‘pbe»extended to divscrete piet;es 'of
propg:rty m other localities until and unless the taxpayer took the necessary procedural steps to
.properly challenge those assessments. Id | |

A Asset speciﬁé valuation was also at the forefront of the Supreme Court's holding in Bd. of
Supervisors v. Tt elecommuniéaz;ions ]ndustriesv Inc., 246 Va. 472, 436 S.E.2d 442‘(149‘93), There,

the Supreme Court ruled that Fa_lrfax County could not rély updn its class based computer
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valuation schedule ased to assess two VAX 8550 mid range compdters once the applicant had
produced an individualized ai)praisal and specific market evidence for the two compdters; Five .
years later in Raytheon E-Systems v. Fairfax County Board of Supefvisors, Law No. 157959

| (Fairfax Co‘, Cir; April.S_, 1998) (slip. op. 1998) (Ex. dD), the Fairfax Ci.reuit.Cour-t ruled that a

| taxpayer could not challenge a Coanty tangible persenal property tax aseessmem by simply
supplantmg the local assessor's methodology; i.e., by having the circuit court substitute the
taxpayer s class based depreclatlon schedule for that employed by the County.-When read .
together, the two Fairfax County cases stand for the proposition that a taxpayer $ cause of action
fer correctioh ofa perslonal{prope_rty tax assessment is codsidered an asset specific-cause of
actionz, not one ‘dlat is class based or categorical m nature.

Property specii:ie valuation was more ;ecently addressed in November of 2010, when the
Supreme Ceurt addressed Whether a taxpayer had failed to meet its bdrden of proofin an - :
erroneous tax assessment aldpeal, ‘when that taxpayer failed to establish me ‘market value of each
* individual unit of a condominium. In 7B Venture LLC v. Arling’fon County, 2010 Va. Lexis 264
(Record No. 091621) (November 4, 2010) the taxpayer through its expert, tned to demonstrate
that the County's assessments of a condommlum were erroneous by means of the expert's
methodoio gy of valuing all 21 individual units of the condominium as an integrated whole and
theﬁ arbitrarily allocating values to each individual unit. The taxpayer did not separately value .
each individual unit. In rej ecting the taa{paye.r;s theory of property valuation, the Court was
influenced by a Virginia statute ﬂdat provides that condominium units are eons_idered distinct

~ units for tax purposes. The Court held that, even if there are market driven impediments to

2 Similarly, in Henrico County, the Circuit Court ordered a taxpayer to file a Bill of Particulars,
listing the assets the taxpayer alleged were erroneously assessed by the County; thereby ‘
implicitly acknowledging the asset specific nature of a cause of action for correction of a

personal property tax assessment. HCA Health Serwces of Virginia, Inc. v. County of Henrico,

CL99-1682 (Order, March 13, 2001). (Ex. E).
. ’ Q



buyir;g and«seﬂing individual units, thpse elements can be factored into each unit's fair market
vﬁlue. 2010 Va. Lexis 264 *11. See also West Creek Assoc., iLC v. County of Goéchland, 276
' Va. 393, 665 S.E.2d 834 (2008). " |

In 2007, the Commission addressed the neéessity for specificity in a personal property tax
appeal substéntiallyusimilar to this one. In Ajypl‘z‘caﬁon of Elantic Telecom Inc., PSrf—2004- ‘
00’046 (2007); (W.L.2759985; Va. S.C.C.) (slip. op.) (Aug.v 21, 2007), the "applican‘t, Elantic
Telecom Inc., requested a significant reduction in the Commissibn’s assessed values for certain
taxable telecqmrﬁunications equipment and sought gqrrespond.ing tax 'rcfuﬂds from localities.
Manyilocavlities' intervéned; After consideriﬁg a hoét of diséove'ry motions, the Commission
issued.a brief opinion;. upholding an ¢arlier ruliﬁé by the Hjearing EXaminér regarding the
taxpayer's duty to prov‘ide'cert'ain asset specific information in discovery. Id.

The Hearing Examiner here likewise Ieéognizédj the import of th¢ 'WOIdS. contained in Va.
Code Ann. § 58,.1 -2670. In her November 10, 2010, Ruling, the Hearing Examiner cited the
enabling statute, analyzed applicable case law, and observed: v"Verizon initiated this proceeding,
and carries the burden of proof to first identifyvthe ‘itgﬁ or‘items’ for which it seeks correction.
Cleéﬂy some sort of itemization is required by statute and is:essgntial to Verizon's case.”
- (Hearmg Examiner's Ruling; 11/10/2010; at pe- 8).
It is against the backdrop of § 58 1-2670 and 01ted decisions that Venzon s actions in
~ response to the Hearing Examiner's Rulings, and the Vlablllty of its case must be judged. Under »
the Hearmg Exammer S November 10, 2010 Ruling, Verlzon was ordered to prodm-:e certain
mfonna’uon directly related to the "spec1ﬁed" items of its claim to Fairfax County. Although the |

Hearing Bxammer s November 10, 2010, Ruhng related to Fairfax County's discovery requests,



Verizon provided all localities scrvin'g substantiaﬂy similar discoverj requests with copies of 1ts
written supplemental responses and CD's contéining .documentation? |
What arrived-on Respondent Localities' respective doorsteps was 2 monolithic
Commonwealth wide data morass that was not reasonably vasset specific, nor sorted by locality.
Respondent Localities have diligently reviewed Verizon's original respoﬁses to discovery, its
suppiemental responses to discow}ery, and all other rélevant submissions in order to ascertain ' |
whether Verizon complied with the requirements and &rectives of the Hearing .Examiner's
Novembef 10, 2010, Rﬁling énd successive related discovery rulings, as well as satisfied its
~ larger obligations under § 58‘.1;2670. Although Verizon did provide supplementary infor‘matioﬁ
and data (Ex. F), Verizon failed to provide der_tain cr.itical information andrecords that the |
Hearing Examiner directed be provided to Respondent Loéalitie.s.
B. Because Verizon's pleadz‘ng&, diséovery,response.s, pre—ﬁléd testimony, and other
 submissions conclusively demon;i‘raz‘e that, as.a matter of law, Verizon cannot
prevail on its claims under § 58.1-2670, entry of a final summary judgment
- ‘upholding the Commission’s 2009 assessments of Verizon's.personal property and
dismissing Verizon elaims is appropriate at this time.

: Verizon's pieadings,‘ submissions to the Commission, admissioﬁs, dispovery responses,
and pre-filed testimoﬁy deﬁlonstrate conclusively that Verizon ‘cannot satisfy-its bﬁrden of proof
as the applicant umier Virginia law and that Respondent L.ocalities. are ‘entitled' fo entry of an
- order of fmal summary Judgment in this proceeding.

Interro gatory No 1(f) asked that Venzon prowde the claimed market values for all

speciﬁc items of challenged equ1pment in the respectlve localities. Even though the Hearing

3 1Inits November 30, 2010, Status Report to the Hearing Examiner, Verizon made clear that it
interpreted the Hearing Examiner's Ruling as applying to all jurisdictions that had served similar
discovery requests. (Ex. F). In addition, in an email exchange between Verizon and Henrico
County (Composite Ex. H-Henrico County's Affidavit, Attachment 1), Verizon confirmed that
the information provided to Henrico County following entry of the Hearing Examiner's
November 10, 2010, Ruling, was responsive to Henrico County's Interro gatories that sought
asset identification and to all Henrico County's Document Requests. '
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Examiner directed that such information be prov_ided, none has ever been forthcoming. (Hearing
‘Examiner's Ruling; 11/10/2010 at pg. é). Such information is not part of or appended to
Verizon's pleadings and was not fl;n;ished by Verizon in discovery. (BEx. F.; Veriéon
11/30/2010, Status Report; Attachrnen£ ). Indeed, in .response to the Hearing Examiner's
November 10, 2010;. directive to producé such information to Fairfax County and other
intervening localities, \feriion made the following repfesentation and admission to the
Commissio’n in its November 30, 2010, Status Report: "Veriz;on hds not dgtermined or
caléulated the fair markez‘ value of each individual item of property under ap};eal and thus does
not have .the information to produce." (Ex. F; Verizon 11/30/2010, Status Report; Attachfnent C
at pg. 2). (émphasis added).
Moreover, such info_rmétion is not part of the designated testimony of Verizon's proffered
" Valuéinh eﬁp'éft,’ Gaty Hunter: To the contra‘ry, Flunter's opinions of value are entirely cléss L i
based and allocation oriented. The ensuing colloquy between Huntér and Verizon's copnsel set
forth on page 42 of Verizon's June 4; 2010, designated testimdnj of its Valuation expéx’t -
»reprgsents Verizon's position: - | |
Q. WHAT IS YOUR CONCLUSION?
AL Based on the anaiysis con:tained in the appraiéal, .the' fair market value of personal
property assets in Virginia was found to be $1,900,000,000 for Verizon Virginia

and $561,000,000 for Verizon South.

Q.  ISITPOSSIBLE TO DETERMINE A VALUE FOR EACH TAXING
JURISDICTION? o

A. We have determined a final value by asset category in Virginia. It is perfectly
reasonable to distribute that value to the various localities based on the investment
in those asset categories within the jurisdiction as compared to the total

investment statewide.

(See June 4, 2010, Public Testimony of Gary Hunter at page 42, Lines 9-12, 20-24; Ex. G).
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Not only are property specific marketvalues relevant, they are necessary to sustairﬁng a
cause of action for correction of an allegedly erroneous property tax assessment. Absent such
information, any such claim cannot proceed. The absence of property specific market values in
- Verizon's pleadmgs and dlscovery responses coupled with its November 30, 2010, admission to
the Commission that 1t has no asset specific market Values for the specified items of cia@ed
property and the eutiiely class based valuation and allocation of Value opinions of its putative
expert conclusively demonstrate Verizon's failure to satisfy its burden of proof as the applicant
| under § 58.1-2670. For this reason alone, this proceedmg should be dlsmlssed
| Summary Judgment is appropnate when the pleadmgs orders, and admlssmns ofa pafcy
show that there is no matenal issue of fact outstandmg aud the movmg party is entitled to -

‘ Judgment as a matter of law. See Va. Sup Ct. Rule 3:20; Carsonv. LeBlanc 245 Va. 135 427
- S.E.2d 189 (1993). Summary judgment is avallable ina Cormmssmn case. See Blue Cross of - : :
Vzrgznza v. Commonwealth, 221 Va. 349, 269 S.E. 2d 827 (1980). Especially in a non-rate.
making case, because the Commission requires party submissionvof pre-filed testimony,
summa;y disposition is an acceptable method of bringing a case to an expedited conclusion. Ia’..
See also GTE Sprint Contmunications Corp. v. AT&T, 230 Va. 295, 337 S.E. 2d 702 (1985);
VEPCOv. SCC, 226 Va. 541,312 SE.2d 25 (1984). |

Thie case is not a rate case. It is a personal property tax appeal. The Commission's
property tax assessments are clothed with a presumption of cotrectness. Norfolk & W. Ry. Co. v.
 Commonweadlth, 211 Va. 692,179 S.E. 2d 623 (1971). As the-épplicant, Verizon bears the
| burden of proof to overcome the Commission's presumption of correctness and to prove thet the
specified item or items of claimed eqmpment were erroneously assessed or assessed in excess of -

fair market value. Id. See City ofNorfolkv Snyder 161 Va. 288 170 S E. 721 (1941).
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Verizon's pleadings, pre-filed testimony, November 30, 2010, admission to the
Commission, discovery responées, and other submiss'ionsl conclusively establish that Verizon
canmot satisfy its burden of proof as the applicant in this proceeding. Verizon has not and/or

cannot produce asset specific market values for the specified items of property that comprise its

claim. This failure of proof is fatal. The plain meaning of the enabling statute's specified itemns

requirement read with judicial precedent requiring that an applicant "adduc'e individual market
values fof the parﬁéular items of claimed proéerty demoﬁstrate that Verizon's claim cannot be
sustained as a matter of law. Thereforé, Reéspondent Localities request tﬁét the Commission grant
’their motion for entry of Final Summary Judgment.

~C.  Verizon's discovery responses and other submissions dzsclose that Verizon disobeyed
the Hearing Examiner's Rulings.

. In addition té its failure to produce asset speaﬁc and Iocahty specuﬁc market values as
dlscussea a&bove Venzon has falled to comply with other aspects of the Heanﬁg Exammer s
November 10, 2010, Ruling and related successor discovery ruhngs. Respondent Localities Wﬂl
list and expliééte‘examples. of Verizon's non-compliance.

Verizon failed to provide localify specific, original cost documentation for each item of '
thé clai’rhéd equiprﬁent. Interrogatdry No. 1(d) and cémpanion Request for Production No. 1
asked that Veﬂzon provide to Fairfax County (andj its sister localitics that submitted substantially
similar discovery reqﬁests) documentation réﬂectiﬁg the total original cost per claimed item, per
locality. Document Request No. 1 specifically requested asset and loc.ality spéciﬁc invoices. The

Hearing Examiner ruled that Verizon was to provide such information within seven days.

. (Hearing Examiner's Ruling; 11/1 0/2010. at pg. 11). After wading through all the information

and records that Verizon has prodﬁced to date, Respondent Localities were unable to find

original cost documentation, in particular, invoices segregated by claimed asset and by locality. -

(Composite Ex. H):
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Verizon's failure to produée actual pﬁroﬁaée documentation and invoices for each claimed
item of property by locality inhibits Resﬁondent Loéalities’ ability to anélyze‘ and substantiate %_he
speciﬁcs of Verizon's larger claim. In Virginia, é valid Written contract for the purchase and sale |

- of property is séid to contain "a descripﬁ'on of the thing sold, by which it cén be kﬁown or
idéntiﬁed, of the pﬁce to be 'pai(i for iz, of the party who sells i, and the party who buys iz."
T id_ewater Ry. Co. v. .Hurz‘, 109 Va. 204,63 S.E. 421 (1909).(emphasis added). |

The absence of locality specific, per item acquisition docﬁmentation also.limits
‘Respondent Localities efforts to confirm the ﬁlmgé made by Veﬁzon inits _2009. statewide tax
reports. It also undermines, if not totaﬂy gegates, Respondent Localities' efforts to undertake
"the per asset _cbst ﬁglure‘as related to mafke;[ Valué" analysis that the Commission endorsed in
tile Elantic case. In Elanﬁc, the Commission stated: "[i]nformation relative to the original cost |

’ ‘and“cénﬁgmatioﬁ-inclﬁdihg the serial numbers that éOul’d be used to a%certain original cost and
conﬁgurationéis relevant;r gnd’pe;haps'even necessary, when c;)nsiden'n'g \v(alu'elof the equipment °
at issue in these casés reggrdless of the assessment method employed." Appéicaﬁon ,Of Elantic
Telecom Inc., PST-2004-00046 (W. L. 22759985; Va. S. C. C.) (slip op. at pg. 4 ) (August 21,
2007). See Smith v. City of Covington, 205 Va. 104, 108-109, .1345 S.E. 2d 220, 223 (1964)
‘(or__iginal, cost of an asset 1s one of the fact~o'rs to be considered in its valuation for tax purposes).

~ The lack of per item invoices is especially prc;bleniatic for those localities Wﬁich have a
plethorﬁ of Verizon's new.est equipment; Any purchases of the claimed equipment proximate in
time to J anﬁary 1, 2009, are to be accorded substantial weight in ﬂ'le VaIﬁatién process. See
- American Viscose v. City of Roanoke, 205 Vé. 192,135 S.E.2d 795 (1964); see also discussion
infra atpgs. 14.-16.‘ | | o

Verizon also has failed to provide to or has Withhel& from Respondent Localities critical

information in response to Interrogatory No. 1(h) and Request for Production No. 9. (Composite
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Ex. H). | Interrogatory No. 1(11)“and companion Document Request No. 9 sought mformation
related to any third paﬁy sales and/or offers to purchaseany of the items of the claimed
equipment. Under Virginia law, such information must be factored into the analysis of a
“property's fair market value for taxation. Although not considered conclusive evidence of a
property's market value information related to the sale of a p1eee of property 1s aeeorded
substantlal welght in the valuation process. Arlington County v. Gznsberg, 228 Va. 633 325 S.E. |
2d 348 (1985) Amerzcan stcose V. Czty ofRoanoke 205 Va. 192,135 S.E.2d 795 (1964).
Recent sales of the subject property are also relevant to such property's d1sposa1 history

and are probative in determmmg whether Verizon may have commltted spoliation of eV1denee.

If any of the claimed Virginia assets have been conveyed to a tldird party and relocated or

reconfigured, they would be unavailable for inspecﬁon’. and arguably despoiled.

* In this case, the discovery of material evidence related to sales of the subject equipment i§-

not an academic exercise. During tﬁe course of their investigations, Respondent Localities

became apprised that, at or about the assessmeot date ofJ anuary 1, 2009, specified items of

: tahgiole property may Bave been part of a larger sale of assets frond Verizon Corﬁmunieations
(the parent company of the two Virgini'a suBsidiary—applicents) to Frontier Communications.
(Ex D). As aresult of that transactmn some of the claimed items of Vlrglma property may have
been relocated to West V1rg1ma or to other states. The prices that Verizon and/or Frontier

Communications placed on the tanglble properﬁes the substance of the negotiations that led to

" the eventual sales prices and the method by which those sales prices were determined are

relevant and to be accorded substantial weight in ascertainment of fair market value. Despite the '
Hearing Examiner's directive, Verizon failed to furnish Respondent Localities with information
relative to which specific items were conveyed as part of the Frontier sale, which Respondent i

Localities' properties, if any, were affected by the sale, the amount and nature of the
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consideration received by Verizon for the Virginia assets, the method by Whioh the ultimate sale
prices for the tangible items were derived, and the Virginia e'quipment's current whereabouts.
Albeit voluminone, the data that Verizon has piovided also contains a multitude of
jurisdictional ptoperty identiﬁcation defeete, inter and/ oi’ intra-jurisdictional property location
erroré, and property location anomalies that contradict Verizon's statewide reports. During their
reviews of Verizon's data and documents, several Respondent Localities discovered that iteme of
| claimed propertjf thet Verizon asserted to be in one locality were actually in another. (Composite
Ex. H). Cither localities discovered that eextain property that Verizon esserte'd‘ had situs in that
locality did not exist. (Composite Ex. H). .Property identification and location errors of this
magmtude render it Vntually 1mp0551b1e for Respondent Localities to identify properties for
inspection in accordance With the Hearing Examiner's Rulings and prepare pre- ﬁled testimony
| ~-Verizon's obfuscation, evidentiary roadblocks, and acts of disobedience have hamstrung
Respondent Loea]ities‘ efforts to prepare their cases. Respondent Localities cannot provide their
experts with the information, records, and data.tnat such experts need in order to analyze
© Verizon's clairns and for preparation of their.reports and pre-filed testimony. i{espondent
Localities also cannot test Verizon's theories, ciata, and opinions against the marketplace. At this
juncture, without having in—hand the information, invoices, and records that the Hearing -
| 'Exnminer directed that Verizon produce, there is no reaiietic possibility that Respondent
Localities can meet the Commission's January 31, 2011, or March 31, 201 1, deadlines.
D. Dzsmzssal of Verizon's Supplemenz‘al Applzcanons is appropriate and warranted
The legislature has endowed the Commission with 31gn1ﬁcant powers to enforce and
~ ensure comphance with its orders and directives. Va. Code Ann. § 12.1-13 (2006) prov1des that, |
for all matters within the Commission's jurisdiction, the Comrmssxon shall have all powers of a

court of record to enforce compliance with its orders and punish the disobedient.
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Virginia's judicial tribunals are armed with plenary authority to punish parties who
ignore, disolae‘y,‘or violate discovery order's. Va. Sup. Ct. Rule 4:12. See Walsh v. Bennett, 260
Va. 171, 530 S.E.2d 904 (2000); Wfoodburyv v. Courtney, 239 Va. 651,391 S.E.2d 293 (1990).
Outright dismissal of a claim is an appropriate sanction in lhe face of a litigant's non—conapliance '
with a discovery orden American Safety Cas. Ins. Co. v.C G Mi{chell Constr., 268 Va. 340,
601‘ S.E2d 633 (2004). See Brown v. Black, 260 Va. 305, 534 S.E2d 727 (2000); Woodbury v.
Courtney, 239 Va. 651, 391 S.E.Zd 293 (1990). | |

Vlrglma S appellate courts have expressly held that V1rg1nla S quas1—Jud101al Comlmssmns
may properly nnpose severe sanctions upon disobedient parties if suoh Commissions are.so
authorized. Jeff Coal, Inc. v. Phillips, 16 Va. App. 271, 430 S.E.?_d 712 (Va. App. 1993) (Court
- of Appeals upholds Vlrgnna Worker's Compensa’mon Commlssmns striking of dlsobed1ent |
 party's defenses asa dlscovery Sanenon) Hudcockv Indusmal Commzsszon I Va App 474
481, 340 SE2d 168,172 (1.986).» |

The Commission has the power to dismiss and should exercise that power here. For
nearly six months, Verizon has either vﬁthheld or refused to provide discoverable information
.and documents in response to Respondent Localities" legitimate diseovery requests and in-
' disrelgaJV:d of a direct order of the Hearing Examiner. Verizon's relentless obfuscation has
resulted in a monumental ekpendihne of tlme, money, and resources by Respondent Localities,
Commission Staff, and the Commission and delayed this proceeding. o

Notwifhstan‘ding the Hearing Examiner's Order and directives, Verizon persists m this
costly and counter-productive gamesmanship. Vetizon's "rules and orders don't apply to me"
attitude should not be condoned. Accordingly, Respondent Localities request that the
Commission‘ find that Verizon has disobeyed a duly issued order, exercise its sanction powers

under Va, Code Ann. § 12.1-13, and dismiss Verizon's Supplemental Applications.
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' IIL Conelusion

WHEREFORE, Respondent Localitie%s respectiully request that the Comumission grant -
their Consolidated Motion for enfry of an order of Final. Summary Judgment in the above- |
captioned proceeding. | |

Addiﬁonally, orin the alternative, Respopdent Lécalities respebtfully request that the .
Commission grant tileir Consolidated Motio;f} to Dismiss thé Supplemental Appliqations in the
. dbove-captioned proceeding.

Respondent Lo calities also respec;tfully fequest that the ACommis'sion stay this proce’eding
during the peﬁdéncy of this Motion, énd schedule oral argument on this Motion once brieﬁng on

the Motion has been completed. |

- Respectfully submitted, -

Undersigned Respdndent Localities
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ATTACHMENT IV



COMMONWEALTH OF VIRGINIA .
STATE CORPORATION COMMISSION

APPLICATIONS OF -
| VERIZONSOUTH INC,
 and | CASE NO. PST-2009-00033
VERIZON VIRGINIA INC, | |
For review and correction of the equalized
assessment of the value of property subject

to local taxation — Tax Year 2009 -

‘ HEARING EXAMINER’S RULING

June 16, 2011 °

On December 10, 2010, a large number of localities! Joined together to file Respondent
Localities” Consolidated Motion for Final Summary Judgment and/or to Dismiss Applicants’

- Supplemental Applications, Request for Oral Argument and Stay of Proceedings (“Motion” or
individually, “Motion for Summary Judgment” or “Motion to Dismiss). They contend that Verizon
South Inc. and Verizon Virginia Inc. (collectively, the “Applicants” or “Verizon”) have failedto .

- provide certain critical information and records as directed to be produced by the Examiner.” They
assert that Verizon’s pleadings, submissions to the Commission, admissions, discovery responses,
and prefiled testimony demonstrate conclusively that Verizon cannot satisfy its burden of proof and
that Respondent Localities are entitled to entry of an order of final summary judgment. They argue
that Verizon also failed to provide locality-specific, original cost documentation for each item of the
claimed equipment for which it seeks review and correction of the Commission’s assessment,

Respondent Localities represent that in addition to the failure to produce asset-specific and locality-
specific market values, Verizon failed to comply with other aspects of the Hearing Examiner’s

- Fairfax County Board of Supervisors; County of Henrico; City of Norfolk; Prince William County; City of
Williarnsburg; Amherst County; Appomattox County; Augusta County; Brunswick County; Caroline County; Essex
County; Fauquier County; Franklin County; Isle of Wight County; Nelson County; Northumberland County;
ittsylvania County; Pulaski County; Rockbridge County; Warren County; Wise County; City-of Danville; City of
airfax; City of Falls Church; City of Hopewell; City of Lynchburg; City of Newport News; City of Roanoke; City of
taunton; Town of Herndon; Town of Pulaskd; Alleghany County; Botetourt County; Town of Buchanan; Town of
hristiansburg; City of Covington; City of Radford; Town of Vinton; Town of Leesburg; City of Richmond; Culpeper
ounty Board of Supervisors; Hanover County; Amelia County; King William County; Surry County; City of
stersburg; County of Montgomery Board of Supervisors; New Kent County Board of Supervisors; King George
ounty Board of Supervisors; Arlington County Board of Supervisors; City of Suffolk; Powhatan County; Roanoke
ounty; City of Hampton; Chesterfield County Board of Supervisors; City of Fredericksburg; Frederick County Board
f Supervisors; Spotsylvania County; City of Alexandria; Louisa County; Town of Louisa; Town of Mineral; Orange
ounty; Town of Gordonsville; Town of Orange; Albemarle County; City of Chesapeake; Halifax County Board of
upervisors; James City County Board of Supervisors; Northampton County Board of Supervisors; and Buchanan
ounty (Note: Amelia County; King William County; Town of Louisa; Town of Mineral; Town of Gordonsville; and
Town of Orange have subsequently withdrawn from participation in this case),
? See for example, Hearing Examiner’s Ruling on Fairfax County Motions to Compel, D.C.C. No. 101120033 (Nov. 10,
2010); Hearing Examiner’s Ruling on Respondent Localities’ Motions to Compel, D.C.C. No. 101130081 (Nov. 23,
10); and Hearing Examiner’s Ruling on Common Discovery Issues, D.C.C. No.101210088 (Dec. 3, 20 10).




rulings, such as information about recent sales of comparable property. Respondent Localities
request that the Commission grant their consolidated Motion for Summary Judgment. Additionally,
or in the alternative, they request that the Commission grant their Motion to Dismiss. Finally, they
request that the Commission stay the proceeding during the pendency of the Motlon and schedule

. oral argument.

Respondent Localities advised that during the months of June 2010 through September
2010, most participant localities propounded discovery requests to Verizon which were
substantially similar in content and scope.” They further advised that the dlscovery requests sought
rudimentary background mformatlon, data, and records relative to each claimed piece of equipment
within that locality’s boundaries.* Reviewing the discovery battles that ensued, they noted that
dozens of motions to compel and a Joint Motion for Continuance were filed. In my rulings on those
motions Verizon was directed to provide the requested data and documents to requesting localities
and to coordinate inspections of specified properties. Verizon, however, was not required to
conduct any special studies to facilitate such production. ‘The Respondent Localities now contend
that Verizon has continued to fail to produce that information, and has stated that it does not

maintain such information on an item-specific basis.

On December 13, 2010, a ruling was entered establishing dates by which a response to the
Motion and any reply thereto were due to be filed, and setting an oral argument on the motion.

On December 14, 2010, Loudoun County, and on February 7, 2011 the Clty of* V1rg1n1a
Beach, filed memoranda in support of, and joined in the Motion.

On Deoember 15, 2010, however, Verizon requested a stay of this proceeding until 30 days
after adjournment of the 2011 General Assembly Session pursuant to Virginia Code § 30-5. That
stay was granted by ruling dated December 17, 2010. Both the House and the Senate adjourned on
February 27, 2011, and accordingly the stay mandated by statute expired on March 29, 2011,

By Ruling dated March 25,2011, Verizon was directed to respond to Respondent Localities’
. Motion on or before April 18, 2011, Respondent Localities were directed to reply five business
"days later, on or before April 25, 2011, Oral argument on the Motion was scheduled for May 3,

2011,

Verizon timely responded. It contends that it met the pleadings requirements contained in
Virginia Code § 58.1-2670 and stated a prima facie case for review and correction of the
Commission’s assessment of its property. Verizon asserts that the Respondent Localities are wrong:
as a matter of law, and that to prevail it need only present a fair market value at the same level as .
the Commission’s assessment, the class level. Verizon argues that, citing subsections A and F of
Virginia Code § 58.1-2628, Virginia law requires it to report its propetrty at the level required by the
Commission on forms prepared and furnished by the Commission. Verizon contends that to
challenge the Commission’s assessment, it need only identify the items for which it seeks review
with the same level of particularity at which it was assessed by the Commission, Thus, it argues

* Motion at 2.
“1d.



that in order to prevail in its appeal, it need only demonstrate the fair market value of the property at
the class level. : : E . ‘

At best, Verizon asserts, the Motion for Summary Judgment proves that there are material
facts in dispute, notably, the fair market value of Verizon’s property.” It argues that summary
judgment is therefore not avai_lable and the case should proceed on its merits,

‘ Verizon also alleges that it has fully complied with its discovery obligations, and the
Respondent Localities® claim that Verizon has failed to comply with the Examiner’s rulings is
“simply untrue.”® Verizon argues that Virginia courts reserve dismissal based on alleged discovery
failures only to cases when a party’s non-compliance demonstrates flagrant bad faith and materially
prejudices the rights of the other parties. Verizon further contends that it is entitled to an
‘evidentiary hearing on its application under the due process clauses of the United States and

Virginia Consti‘;utions.7

. Fairfax County filed a reply. Fairfax County contends that Verizon completely
misunderstands the law applicable to Commission personal property tax appeals. It asserts that
Verizon’s initial pleading may have survived a demurrer but that does not mean it cannot be subject
to summary judgment if no material fact is at issué. Fairfax County also counters Verizon’s
contention that it only needs to produce information at the same level as set forth in the
Commission’s assessment forms. Such a class approach, argues Fairfax County, is contrary to the.
plain language in Virginia Code § 58.1-2670. Fairfax County further asserts that, notwithstanding

~Verizon’s claim that it has complied with discovery compelled by the Examiner, Verizon has failed =
to fully and accurately respond and its applications should be dismissed. ' .

The localities represented by Sands Anderson (“Sands Anderson Localities”) also filed a
reply. They continue to assert that Verizon cannot, or will not, comply with the statutory
requirements at issue in this case, and the applications should be dismissed as a matter of law. They -
contend that Verizon has failed to prefile testimony to meet its burden under Virginia Code § 58.1-
2670 that a taxpayer secking a review and correction of a Commission assessment may apply to the
Commission for a review and correction of any specified item or items and the taxpayer “shall set
forth with reasonable certainty the item or items, of which a review and correction are sought.”

They further assert that Verizon has failed to produce the required information after being ordered
to do so by the Examiner, anid has admitted it cannot produce the value of the specific item or items
for which review and correction are sought, They argue that ‘Verizon has failed to produce
comipelled asset-specific information, and has explicitly conceded that it cannot produce asset-
specific information to the localities, including, specifically, the market value of each item of
property atissue. They continue to contend that without providing relevant property-specific
information, including the fair market value of each item of property, Verizon cannot meet its
burden of proof under § 58.1-2670, and its case should be dismissed at this stage, by summary

judgment,

- ? Verizon Response at 2,

- 1d. at 3, ,
" Id. at 4 citing United States Constitution, Amendment XIV, Section 1;: Constitution of Virginia, Article I, Section 11, -
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Replies presenting the same argument were also filed by the City of Norfolk; Prince William
County; Frederick County; City of Alexandria; Loudoun County; City of Richmond; City of
‘Williamsburg; Henrico County; Halifax County; City of Hampton; Alleghany County, Botetourt
County; the Town of Buchanan; the Town of Christiansburg; the City of Covington; the Town of
Leesburg; the City of Radford and the Town of Vinton.

The day before the scheduled oral argument, Verizon filed a Motion to Strike the affidavits
attached to Respondent Localities’ replies and portions of those replies referring to the affidavits;
and asserted its opposition to any attempt to introduce affidavits into the record at the oral

argument.

Oral argument was convened as scheduled on May 3, 2011, Appearances were entered by
Jennifer L. McClellan, Esquire, counsel for Verizon; Glenn P Richardsomn, Esquire, and Raymond
L. Doggett, Esquire, counsel for Staff; James E. Comwell, Esquire, Andrew R. McRoberts, Esquire,
and Ann Neil Cosby, Esquire, counsel for a number of localities; Todd G, Patrick, Esquire, counsel
to the City of Waynesboro; Bernadette Speller Peele, Esquire, counsel to Prince William County;
Elizabeth Dillon, Esquire, counsel for Allegheny County, Botetourt County, and the Towns of
Buchanan, Christiansburg, Covington, Leesburg, Radford, and Vinton; Kathleen Dooley, Esquire
and Rob Eckstrom, Esquire, counsel for the City of Fredericksburg; Diana Gaston, Esquire, counsel
for the City of Richmond; Roger Wiley, Esquire, and Jeffrey S. Gore, Esquire, counsel for the City
of Petersburg; Michelle Gowdy, Esquire, counsel for New Kent County; Eric A, Gregory, Bsquire,
counsel to Powhatan County; Dana R. Harmeyer, Esquire, counsel to the City of Virginia Beach;
‘William E. Hutchings, Jr., Esquire, counsel for the City of Suffolk; Martha P. McGann, Esquire,
and Charles S. Prentice, Esquire, counsel for the City of Norfolk; Sharon E. Pandak, Esquire, and
Brandi Law, Esquire, counsel for Orange and Louisa Counties; Ellen F.M. Posner, Esquire, counsel
for Fairfax County; Jan L. Proctor, Esquire, counsel for the City of Chesapeake; Christina Workman
Shelton, Esquire, counsel for the City of Williamsburg; Karen S. Snow, Esquire, counsel for the
City of Alexandrid; Courtney R. Sydnor, Bsquire, and Belkys Escobar, Esquire, counsel for
Loudoun County Board of Supervisors; Roderick B. Williams, Esquire, counsel for Frederick
~ County; Karen M. Adams, Esquite, counsel for Henrico County; James R, Benkahla, Esquire,
counsel for Spotsylvania; Matt Britton, Esquire, counsel for King George County; Brian R.
Charville, Esquire, counsel for Arlington County; and Phyllis A. Errico, Esquire, counsel for the

Virginia Association of Counties.

~ The Respondent Locahtles designated primary spokespersons to argue the various motions. .
Ms, Posner, Fairfax County, argued the request for summary judgment on behalf of all moving
localities. Mr, McRoberts, Sands Anderson, was the primary spokespetson on the Motion to
Dismiss, and Mr. Cornwell, also with Sands Anderson, argued against the Verizon Motion. to Strike,

" Ms. McClellan Verizon, argued all motions.

MOTION FOR SUN[MARY JUDGMENT

Ms Posner, arguing on behalf of all Respondent Lo oahtles contends that summary
judgmerit by the Commission after an applicant has prefiled direct testimony is appropriate and has




~ been affirmed by the Virginia Supreme Court, In Blue Cross. of Vzrgmza V. Commonwealz‘h 221
~ Va. 349, 357 (1980), the Court held;

And, as the Cominission observed, defendants’ evidence, which was unimpeached

- and not attacked by cross-examination, could not have been in a stronger position.
And, too, defendants could hardly expect to develop during cross-examination of
hostile witnesses facts significantly more favorable on the issue presented than
those already developed through their own witnesses. Consequently, we hold
that, in view of the Commission’s specialized internal procedure dealing with pre-

. filed testimony, the Commission did not err in deciding the constitutional issue on
summary judgment under the 01rcumstances of this case.

Ms. Posner focused on the clear language of § 58.1- 2670 of the Codeof Vlrgnna which prov1des:' '

Any taxpayer, the Commonwealth or any county, city or town aggrieved by any
action. of the Commission in the ascertainment of, or the assessment for taxation
of, the value of any property of any corporation or company assessed by the
Commission,. . . at any time within three months after receiving a certified copy
of such assessment of value or tax, may apply to the Commission for a review
and correction of any specified item or items thereof, . ., Such application
shall be in a form prescribed by the Commission and shall set forth with
~reasonable certainty the item or items, of which a review and correction are
. sought, and the grounds of the complaint. (emphasis added).

Respondent Localities contend that the language of Virginia Code § 58.1-2670 is clear,
noting that the word “specified” means “having mentioned or named in an explicit manner”
according to an opinion from the Virginia Attorney General. 2005 Op. Va. Att’y Gen, 62, 67. They
turn to Black’s Law Dictionary and the Virginia Supreme Court for the definition of “item,” They
- argue that the word “item” has been defined as a “piece of the whole” Black’s Law Dictionary 850

(8" Bd. 2004); and the Virginia Supreme Court defined “item” in the context of an appropriation act -
as the “smallest distinct unit.” Gilmore v. Landsidle, 252 Va. 388 (1996).% ,

Respondent Localities state that in a report dated November 30, 2010, Verizon advised the
Examiner that it does not have any individual values for any specified item or items within its
control. Moreover, they observe that Hunter, one of Verizon’s witnesses, addresses valuation of
Verizon’s assets only on an aggregate basis in his pre-filed testimony,

Ms. Posner recognized that first the Commission and then the Examiner have concluded that
Verizon meets the filing threshold requirements, but she contends that we are now at a different
point in this proceeding. The earlier demurrer for instance, Ms. Posner argues, required a totally -
different analysis. She asserts that summary judgment should be considered based on the pleadings,
admissions, and prefiled testimony; they show that movants are entitled to judgment at law,

Respondent Localities cite, among other cases, Carson v. LeBlanc, 245 Va. 135 (1993)&11
support of their proposition that summary judgment should be granted in their favor as a matter of

8 Motion at 6.



law.” That case holds that summary judgment is appropriate when the pleadings, orders and ,
admissions of a party show that there is no material issue of fact outstanding and if so, the moving
party is entitled to judgment as a matter of law. They assert that since property-specific market
values are necessary to proceed on a cause of action for correction of an allegedly erroneous
property tax assessment, and since Verizon cannot, and will not, provide such information as

compelled, summary judgment is appropriate as a matter of law.

Ms. Posner argues that although Verizon contends that the Motion for Summary Judgment
proves that there are material facts in dispute, the only fact relevant to the Motion is Verizon’s
admission that it does not have individual values for property on a specific item-by-item basis.
Verizon, Respondent Localities assert, is attempting to avoid its burden of proof by avoiding
proving the value of specific items of the personal property that it challenges. Thus, Respondent
Localities argue that the Commission has a statutory cause of action that Verizon cannot meet, and
- has admitted it cannot meet, therefore summary judgment is appropriate. '

Verizon counsel counters that Respondent Localities rely on the wrong statute, and even
then they misconstrue it. She contends that all statutes dealing with tax assessments should be
considered and Respondent Localities improperly focused on only one statute, § 58.1-2670, that
simply establishes the filing requirements for a petition for correction of an assessment. Ms.
McClellan argues that the rest of Chapter 26 of the Virginia Code governing the assessment of
property must also be considered. Notably, she asserts that Virginia Code § 58.1-2673 establishes
the burden of proof and simply requires the taxpayer to carry the burden of proof that the value

assessed by the taxing authority is excessive. . S

Verizon contends that a public service company need only establish its case to challenge an
assessment based on the level of detail at which the Staff requires for assessment reports. It
contends Staff only requires a class level for assessment purposes. Requiring utilities to report by
propetty item, according to Verizon, is contrary to the way utilities build their systems, not by
jurisdictional boundaries but by system needs. It contends that Verizon does not purchase on a
jurisdictional basis but rather, purchases based on the needs of the system. Verizon also asserts that
the Federal Communication Commission requires Verizon to keep its books according to mass or
group asset accounting standards because Verizon has millions of transactions and millions of
pieces of equipment. Verizon argues that the statutes and the Commission’s assessment process
have never provided notice to Verizon that it would ever have to prove its valuation on an item-by-

item basis. ’
Verizon next asserts that it is entitled to due process and an oral argument is not sufficient to
provide that due process. Verizon also complained that “[u]ntil the case started and until Staff files
its report, Verizon can’t conduct any discovery on the Staff. So Verizon has to guess at what the
Commission did, what the Commission Staff did in developing this assessment.”® Verizon
concluded that it is at the hearing where Verizon must carry its burden of proof, not in its
application, not in the discovery responses, and not in its initial round of prefiled testimony.
Counsel again reiterated that there are clearly disputed facts that are material to the application, and

indeed, the fair market value itself is disputed.

’Id at 12,
10 Transcript at 49-50, .




_ Finally, Verizon countered that it “never said it could not develop a fair market value for
each individual unit or property,”'! It clarified that it said in discovery responses that it did not have
it, and creating it would require a special study, and the Commission’s discovery rules and the
Examiner’s rulings do not require parties to conduct special studies in response to discovery, -
Verizon counsel stated that “if the Examiner or the Commission were to find that a fair market
value were required - which [she] submit[s] it’s not — Verizon would have the. opportunity to either
amend its direct testimony, put in new evidence in its second round of prefiled testimony, or put that
. evidence in on the stand at the -hearing.”w o

The Commission’s Division of Public Service Taxation (“Division” or “Staff”) did not take
a position on the pending Motion, however, Staff counsel addressed certain statements made in the
pleadings and in argument that were not accurate and required correction. The statements generally
fell into one of three categories: the Division’s assessment process, Verizon’s contention that it had
to guess atthe Commission’s assessment, and statements made relative to discovery. First, in its
response to the Motion, Verizon claimed that the Division assesses property at a class level and
contends that the Division’s assessments are not based on the level of detail that the localities are
seeking through discovery.® Staff clarified that it relies heavily on the accuracy of the information
contained in the annual tax reports when assessing the property of public service companies, Staff
counsel noted that the Division has only 14 employees and receives almost 400 tax and gross
receipts reports each year."* It must therefore rely on mass appraisal techniques when assessing the
fair market value of the property of public service companies. However, when a public service
company files an application for a review and correction of its assessment, the Division “routinely- - -
requests a detailed breakdown of the assets within each class reported by the company. Afterall. ...
an assessed value for a class of property is simply the total fair market value of all the individual

pieces of property making up that class.”*’ '

Staff also clarified that any impression that the Division allocates property among localities
“is simply not accurate”!® noting that Virginia Code § 58.1-2628 imposes a statutory duty on
Verizon and all other public service companies to file an annual tax report providing all their real
and tangible petsonal property “showing particularly the county, city, town, or magisterial district
wherein such property is located.”!” Staff stated that the Division relies on the information
provided by the companies when certifying assessments to each locality, and assumes that the
' companies are accurately reporting the status of their property to the Commission, '

Staff next responded to Verizon’s statement that it does not know what valuation method the
Division utilized and had to guess because it cannot request discovery on the Staff before Staff files
its written testimony. Staff counsel advised that the Division provided Verizon with all of the data
it used to assess Verizon’s property in Virginia in the 2009 tax year, even down to the individual

114 at 43,

- 214 at 48-49.
Brd at57,

Y 1d at 58.
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114 at 59,

7 Virginia Code § 58.1-2628 A.
' Transcript at 60,



condition table by property class, prior to the filing of the pending applications.'® Verizon’s
substituted outside counsel was provided with all the documents and work papers the Division used
 to determine the 2009 assessed values after he was retained by Verizon. Staff also advised Verizon
that it was willing to meet to go through the 2009 assessment, but Verizon had not yet scheduled
such a meeting, In short, Staff counsel advised that the Division has always been ready, willing and
able to provide Verizon with all the information supporting the Division’s assessment for the tax

year 2009,%° '

There are a number of statutes, including but not limited to Virginia Code § 58.1-2670, that
are critical to an analysis of an application for review and correction, Virginia Code § 58-2670
- provides that any taxpayer “may apply to the Commission for a review and correction of any
specified item or items thereof.” Such application “shall set forth with reasonable certainty the item

or items, of which a review and correction are sought.”

The provisions of that Code section, as argued by the Respondent Localities, place the
burden on the taxpayer to identify the specified item or items for which correction is sought,. Both
the Commission and I concluded early in this case that Verizon had provided sufficient information
to docket and proceed with the case. However, I cautioned, and will do so again, that Verizon

ultimately carries the burden herein.

Also important is Virginia Code §.58.1-2628 which provides in pertinent part:

A. Each telegraph company and telephone company shall report annually,
on April 15, to the Commission all real and tangible personal property of
every description in the Commonwealth, owned, operated or used by it,
except leased automobiles, leased trucks or leased real estate, as of
January 1 preceding, showing particularly the county, city, town or
magisterial district wherein such property is located,

F. The report required by subsections A through E shall be completed on
forms prepared and furnished by the Commission. The Commission shall
include on such forms such information as the Commission deems
necessary for the proper administration of this chapter.

This statute réquires a taxpayer to show all tangible personal property “showing particularly the |
county, city, town or magisterial district wherein such property is located.” This too is Verizon’s
burden. Staff clearly advised that it does not consider allocations fo be adequate, :

Verizon attémpts to justify its failure to produce item specific information by relying on this
-statute and contends that if the Commission requires item specific information it should have
required that detail in the annual assessment reports required of public service companies. I

Y 14 at 61,
2 1d 61-62.



disagree. Staff counsel’s explanation of the Division’s assessment process was clear and proper,

- Staff must rely on the taxpayer to keep detailed and accurate records to backup and support the
reports filed with the Commission. The taxpayer must be able to support the information contained
in its report upon audit initiated by the Division or application for correction initiated by the
taxpayer.

Finally, Virginia Code § 58.1-2673 is also relevant to fhis case and provides;

If, from the evidence introduced at such hearing or its own investigations,
the Commission is of opinion that the assessment or tax is excessive, it
shall reduce the same or if it is insufficient, it shall increase the same, If
the decision of the Commission is in favor of the taxpayer, in whole or in

 part, appropriate relief shall be granted, including the right to recover fiom
the Commonwealth or local authorities, or both, as the case may be, any
excess of taxes that may have been paid. The order of the Commission
shall be enforced by mandamus, or other proper process, issuing from the
Commission, ' : :

This statute clearly provides that Commission action should be based on evidence introduced at
hearing. ' '

Nonetheless, summary judgment may be available, I agree with Respondent Localities that
unlike a demurrer, the standard for summary judgment in Virginia is not whether the initial pléading
has stated a cause of action on its face, but rather, whether the pleadings, orders, and admissions of
the party show that there is no genuine issue of material fact outstanding and the moving party is

~ entitled to judgment as a matter of law. Although Verizon has stated time and time again that it has
"not provided detailed item-by-item property information to the Staff and Respondent Localities,
find there are other very material issues in dispute. Summary judgment at this point is not
appropriate, and an evidentiary hearing on the applications should be scheduled, I am not yet .
persuaded, however, that Verizon can carry its burden of proof without providing the Commission
the detail sought by the Respondent Localities consistent with the analysis Staff typically conducts
when a taxpayer seeks review and correction of the assessment of the value of its property. .

MOTION TO DISMISS

In addition, or in the alternative to the request for final summary judgment, the Respondent
Localities request dismissal of the applications for Verizon’s unjustified failure to produce
information requested in discovery and compelled by the Examiner, Respondent Localities assert
that to date, despite Verizon’s claims of compliance, it has failed to produce the information
requested and compelled for each piece of equipment for which Verizon seeks review and
correction of its assessment on a locality-by-locality basis.?!

?! Respondent Localities attached affidavits to some of their pleadings in which the affiants discussed the Verizon
responses to their interrogatories. Verizon moved to strike the affidavits and any references thereto in the pleadings,
generally contending that the Examiner had scheduled an oral argument on the Motion and not an evidentiary hearing.
Verizon had planned accordingly and was not prepared to address the evidence coritained in those affidavits through
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The Sands Anderson Localities also advised that the CDs received by the Examiner as part
of'a courtesy copy of its Response were only samplings of the nature of the information supplied by
Verizon, but rather than complain, they had made a good faith effort to review and assess the
“quagmire” of data dumped on them by Verizon, They assert they have been and continue to be
prejudiced by Verizon’s faiture to provide information and data that is accurate, responsive,

consistent, workable, and complete.?

Mr. McRoberts was the primary spokesperson for the Respondent Localities in oral
argument on the Motion to Dismiss. Counsel reviewed the history of the case with an emphasis on
the protracted discovery efforts to identify the information relating to the location of the personal
property at issue in this proceeding, its description, and its fair market value, cost information,
ineluding appraisals, assessments, and the methods used by Verizon to determine the fair market

~value of its personal property.”® The Respondent Localities contend that Verizon has not accurately
and fully responded to discovery requests despite having been compelled to do'so.** Mr. Roberts
argued that “[a]nd what compliance has come has been so buried in fits and starts, full of :
inconsistencies, and so buried in a statewide data dump that it is useless to our localities.” He
continued, contending that the way information has been produced to the localities is unworkable
because the information is incomplete, inconsistent, unreliable, and cannot be reconciled back to the
numbers that they used on their original tax reports.*® He argued that “[i]nstead of producing Excel
spreadsheets that could be manipulated to get some information, they are now producing PDFs,
snapshots, pictures that we can’t manipulate, can’t add, subtract, sort, which essentially puts any
information they do produce inside this lockbox that we can’t access.”?’ He added that many
locations are not listed or are not listed accurately.”® Counsel also complained that much of the

information provided by Verizon has simply been unworkable,

Respondent Localities ask the Commission to sanction Verizon for its continuing failure to
produce accurate information as it has been compelled to provide and dismiss the applications,
stating that “[d]Jue process is notice and opportunity for a hearing if you don’t show bad faith and if
you-don’t deserve a sanction.”® Mr. McRoberts analo gized that “[i]t’s a little like the IRS gives
you a 1040; they don’t ask to see every charitable receipt when you send in your return,. But if you
. Start saying you’ve incorrectly assessed me, I'm sure the IRS will give you an audit,” ‘Respondent

Localities contend that the time for Verizon to comply has long since passed and it is now time to -

dismiss the applications.

cross-exaniination and rebuttal testimony. That Motion was granted in part. I declined to receive evidence during the
oral argument, but I did not strike allegations related to discovery responses in the pleadings or in argument presented

by counsel. Transcript at 93-94,
# Sands Anderson Localities’ Reply at 11, . ’
® Transcript at 104,

#1d. at 10,

»1d

% Id. at 108,

“1d at 126

%14 at 121,

2 I1d, at 127,

14 at 129,
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Elizabeth Dillon represents eight localities, but spoke to address the production of
comparable sales information that was Provided to Allegheny County concerning the sale of
property to Frontier Communications.”” She advised that although the interrogatory response
identified a sale of property in the Crows-Hemalite exchange in Allegheny County to Frontier ‘
Communications no information regarding the particulars of the property, its cost, or consideration
paid was produced.* : o :

Other counsel speaking included Diana Gaston, with the City of Richmond;* Brandi Law,
representing the Counties of Orange and Louisa;** Bernadette Peele, representing Prince William
- County;> Christina Shelton, representing the City of Williamsburg;*® Matt Britton, representing
King George County;*’ Todd Patrick, representing the City of Waynesboro;® Karen Adams,
representing Henrico Coun‘cy;3 ® and Ms. Posner, representing Fairfax County.4° All counsel joined
in with Mr. McRoberts® argument in support of the Motion to Dismiss adding their frustration with
Verizon’s alleged failure to fully and accurately respond to their interrogatories in a manner that
was workable and understandable, Mr, Patrick summed up the sentiment of all localities when he
stated that “[w]hen you ask a question, you should receive an answer specific to your response; you
- shouldn’t get additional, extraneous information that you didn’t ask for, Honestly, I don’t care what
Fairfax has. But why do I get it and why do I'have to sort through it? I think that the responses

- should be tailor made to the individual request,”*!

Verizon counsel responded. Ms. McClellan contended that Virginia Code § 58.1-2628 F
requires the Commission to include the information the Commission deems necessary for proper
administration of Chapter 26 of the Code of Virginia on the form that public service companies - -
must use to report its real and tangible personal property each year., She argues that the form
created by the Commission should collect the data the Commission feels necessary for the proper
reporting, assessing, taxing, and review and correction of an assessment. She claims that the form
which requires reporting by class provided direction to Verizon that it was sufficient to keep its

records on a class basis,

Verizon contends that it complied with the rulings that compelled it to respond with
specified information sought in discovery, noting that in those rulings the Examiner also advised
 that Verizon would not be required to conduct special studies to comply with discovery. Counsel
reviewed the data bases from which information was shared with the localities, and explained that
when one locality asked fora paper copy of the information Verizon extracted from its engineering
data base, Verizon provided the pdf. format and offered to send it to that locality’s printer of choice

3 1d at 133-134,
32 1d at 134-136.
3 14 at 137-140,
* Id. at 140-142,

B at 142-145,

%6 Id, at 145-146.
7 Id at 146-153.
38 1d at 153-154,
% Id at 154-155,
40 1d at 155-158,
*1 7d at 153-154,
2 14 at 159-160,
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to have it printed at the locality’s expense.” Ms. McClellan contends that no party picked up the
phone and complained about the pdf format.* She asserts that the discovery deadlines in the rules
and in this case make it impossible to locate and produce every single responsive document
particularly to requests as broad as those sought here. She advised that Verizon produced what it
had, continued to look, and continues to produce, Counsel asserts “that is not bad faith,”* and

certainly not grounds for dismissal.

A She contends that this case should not be dismissed without an evidentiary hearing. Indeed,
she asserts that the statutes require the Commission to have a hearing and receive such evidence as
any party would like to submit, and to fail to do so would deprive Verizon of its due process.*® She
recognized that “this is a huge case,”’ stating that Staff has advised at least privately, if not in its
pleadings, that this is probably the biggest proceeding for review and cotrection of an assessment
that this Commission has ever seen.”® She stated that “[t]o the extent the localities can’t understand
the discovery responses, can’t work with them, it is incumbent upon them to ask follow-up
questions either formally or informally. They haven’t done that.”* Verizon asserts that it has done
the best that it can, and it should be severely sanctioned as urged by the localities. -

The Respondent Localities countered fhat they did attempt to seek help from Verizon, and
Verizon has been unresponsive.” :

Discovery began twelve months ago and rulings compelling responses were ssued in the

November through December 2010 time period. Six months later the parties are still arguing over
- discovery. Even Staffrepresents that it has not yet received all of the information and documents it

requested and further has also had difficulty working with the information provided on CDs in pdf.
format. I am concerned that the parties have not been able to move beyond the discovery phase in
- this case. Ialso am troubled by the alleged inaccuracies and incomplete information and the
confusing format of the data that has been produced to Staff'and the localities., Verizon must be -
able to reconcile its data. It must get its house in order if it expects to proceed. The localities
contend that it is past time to compel Verizon to be responsive to any outstanding discovery
requests and it is time to dismiss this case because Verizon has failed to respond in good faith to
discovery requests,”! but I must disagree. I, however, will herewith direct Verizon to resubmit the
data previously provided in ,pdf format in an Excel spreadsheet with all information relative to each
respective locality in a stand-alone document, and in separate spreadsheets by locality to the extent -
any locality also seeks statewide data. Moreover, Verizon should provide personnel to be available
- in Verizon’s office to sit down with any locality desiring guidance on how to read, sort, and
understand the documents provided. Verizon should also forthwith provide Staff with the strategic

14 at 162-164,

. " 1d at 164.

45 Id.

4 14 at 190.

47 Id

48 Id.

¥ Id. at 192.

0 74 at 194-195,198-199,
SU1d at 107,
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planning documents and forecast that Staff advised were still outstanding.” T also expect physical
inspections as dlrcctcd by previous rulings to be scheduled and conducted, ,

SPECIAL STUDIES

Although taxpayers report to the Commission based on classes, as Staff counsel clearly
articulated, the taxpayer is responsible for supporting those class totals by proving the values of the
specific item or items contained in the class. I have repeatedly emphasized that Verizon carries the
burden of proof to identify the item or items for which it seeks correction by locality.™
Accordingly, although I will not direct Verizon to conduct a special study to respond to discovery, I
am at a loss to understand how I can be expected to evaluate Verizon’s challenge of the ‘
Commission’s fair market assessment without specific asset-based information, Therefore, I will
direct Verizon to file information in this case detailing with specificity each item or items in each
class for which it seeks correction, including spec1ﬁca11y the fair market value of each item or
items, broken down by locality, even if it requires a special study to do so. Acoordmgly,

IT IS DIRECTED T HAT.

(1) The Respondent Localities’ Consolidated Motion for Final Summary Fudgment and/or
‘to Dismiss Apphcants Supplemental Application is denied;

(2) Venzon is compelled to resubmit the data previously provided in ,pdf format in an Excel
spreadsheet with all information relative to each respective locality in a stand-alone document, and
in separate spreadsheets to the extent a locality also seeks statewide data no later than July 7, 2011,
Moreover, Verizon shall provide personnel to be available in Verizon’s office to sit down with any-
locality desiring guidance on how to read, sort, and understand the documents provided. Verizon

shall also forthwith provide Staff with the strategic planning documents and forecast that Staff
advised were still outstanding. Physical inspections shall be scheduled and conducted upon the

request of a locality. Those inspections should be completed by October 1, 2011;

(3) Verizon shall file information detailing with specificity each item or items in each class
for which it seeks correction, including speciﬁcally the fair market value of each item or items,
broken down by locality, even if it requires a spe<>1al study, to do so, on or before September 1,

2011;

(4) On or before January 9, 2012, any respondent may file with the Clerk of the
Commission an original and fifteen (15) copies of the testimony and exhibits by which it expects to
establish its case and serve a copy of the testimony and exhibits on all other parties. In the
alternative, testimony and exhibits may be filed electronically with the Clerk of the Commission as

- provided by SCC Rule of Practice and Procedure 5 VAC 5- 20 140;

(5) On or before January 16, 2012, the Staff shall file the testimony and exhibits it intends
to prcsent at the hearing; :

52
Id at 63,
3 Hearmg Examiner’s Ruling on Fairfax County Motions to Compel, D. C.C. No, 101 12033 (November 10 2010), at 8,

13



(6) On or before February 6, 2012, the Company may file with the Clerk of the Commission
an original and fifteen (15) copies of the testimony and exhibits it expects to offer in rebuttal and
serve a copy of that testimony and exhibits on all other parties. In the alternative, that testimony
and exhibits may be filed electronically with the Clerk of the Commission as prov1ded by SCC Rule

of Practice and Procedure 5 VAC 5-20-140; and

: (7) The public hearing scheduled for September 23, 2011, shall be cancelled, and shall be
. re-scheduled to begin at 10:00 a.m. on March 5, 2012, in the Cormmssmn S Courtroom Second

Floor, Tyler Building, 1300 East Main Street, Rwhmond Vlrglma

orah V. Ellenberg
Chief Hearing Examiner .

Document Control Center is requested to mail a copy of the above Ruling to all persons on
- the official Service List in this matter. The Service List is available from the Clerk of the State
Corporation Commission, ¢/o Document Control Center, 1300 East Main Street, First Floor, Tyler

- Building, Richmond, Vlrglma 23219,
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BEFORE THE .
STATE CORPORATION COMMISSION
OF VIRGINIA

APPLICA’_I‘IONS OF

VERIZON VIRGINIA INC., and
VERIZON SOUTH INC. * Case No. PST-2009-060033
For review and correction of th'e e('lualﬂed

assessments of the value of property subject
to local taxation — Tax Year 2009

N S e T

VERIZON VIRGINIA INC.’S AND VERIZON SOUTH INC.’S
NOTICE OF WITHDRAWAL OF APPLICATIONS

Verizbn Virginia Inc and Verizon Sduth Iﬁc (colIectiveiy,““Verizdn”) pursuant fo Va,
Code §§ 8.01-380, and 56-7, hereby mthdraw their Apphcatmns in this procecdmg The
Apphcants respectfully request that the Hearing Examiner stay the procedural schedule and
discovery and that the Commission dismiss the Apphcatlons.

Respeotfully submitted,

Attomney for
Verizon Virginia Inc,
and
Verizon South Inc.
703 East Grace Street, 7% Floor
Richmond, VA 23219
. (804) 772-1547 (tel)
(804) 772-2143 (fax)

jennifer.L. mcclellan@verizon.com

August 3, 2011
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Telephone: (703) 351-3064
Facsimile: '(703) 351-3658

David I. Crapo
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299 South Main Street, Suite 1300

Salt Lake City, UT 84111

Telephone: (801) 534-4445
Facsimile: (801) 961-4001
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Case No. PST-2009-00033 ,
Applications of Verizon South Inc. and Verizon Virginia Inc,

‘For Review and Cozrec’aon of the Equalized Assessment of

" Value of Property. Subject to Local Taxation — Tax Year 2009

SERVICE LIST

Accomack County, Virginia
Albemarle County, Virginia
Alexandria, City 6f

Alleghany County, Vugima

Ambherst County, Virginia
Appomatiox County, Virginia ,
Arlington County Board of Supervmors
Ashland, Town of

Augusta County, Virginia

Bedford, City of ‘

Bedford County Board of Supervisors
Botetourt County, Virginia

Brinswick County, Virginia

Buchanan County Board of Supervisors
Buchanan, Town of

Campbell County, Virginia

Caroline County, Virginia

Charles City County, Virginia

Charlotte County Board of Supervisors and Charlotte County
Chase City, Town Council of the Town and Chase City
Chesapeake, City of

Chesterfield County, Virginia

Christiansburg, Town of :

Clarke County Board of Supervisors

Colonial Beach, Town of

Covington, City of

Culpeper County Board of Supervisors

Danville, City of
Dickenson County Board of Superwsors
Dinwiddie County Board of Supervisors

Elkton, Town of
Essex County, Virginia -
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Fairfax, City of

Fairfax County Board of Supervisors
Falls Church, City of

. Fauquier County, Virginia

Franklin County, Virginia

Frederick County Board of Supervisors
Fredericksburg, City of

Goochland County Board of Superwsors
Greensville County Board of Supemsors & Greensville County

Halifax County Board of Supervisors
Hamilton, Town of

Hampton, Virginia

Hanover County, Virginia

Henrico County, Virginia
Herndon, Town of

Hopewell, City of

Isle of Wight, Virginia

James City County, Virginia

- King and Queen Board of Supervisors

King George County, Virginia

King William County, Virginia & Surry County, Vlrgxma :
Leesbu:rg, Town of

Loudoun County Board of Supervisors

Louisa County, Virginia, Louisa, Town of & Mmeral Town of
Lynchburg, Clty of

Madlson County, Virginia

Mecklenburg County of Board of Supemsors & Mecklenburg County

Middlesex County, Virginia
Montgomery County Board of Supervisors’
Mount Crawford, Town of

Nelson County, Virginia

New Kent County Board of Supervisors
Newport News, City of

Norfolk, City of _

Northampton County

Northumberland County, Virginia

Orange County, Virginia, Gordonsville, Town of & Orange, Town of
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Pennington Gap, Town of ' v
Petersburg, City of, Amelia County, Va., King William
Pittsylvania, County of

Portsmouth, City of ‘

Powhatan County Board of Supervisors

Prince George County, Virginia

Prince William County, Virginia

Pulaski County, Virginia

Pulaski, Town of

Purcellville, Town of

Radford, City of

Remington, Town of

Richmond, City of

Roanake, City of

Roancke County, Virginia

Rockbridge County, Virginia
Rockingham County Board of Supervisors
Round Hill, Town of

Shenandoah County, Virginia

Southampton County Board of Supervisors
Spotsylvania County Board of Supervisors -
Stafford County Board of Supervisors
Staunton, City of -
Suffolk, City of

Vinton, Town of
Virginia Association of Counties
_ Virginia Beach, City of

Warren County Board of Supervisors
Waynesboro, City of '

West Point, Town of

Williamsburg, City of
Winchester, County of

‘Wise County, Virginia

York County Board of Supervisors

County, Va. & Surry County)‘Va.
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COMMONWEALTH OF VIRGINIA

| ot STATE CORPORATION COMZMISEIOE. @ 8 g @ 1 3 %

W 5 i 3’] AT RICHMOND, AUGUST 19, 2011

APPLICATIONS OF

VERIZON SOUTH INC.,
and '
VERIZON VIRGINIA INC.

For review and correction of the equalized
assessment of the value of property subject
- to local taxation ~ Tax Year 2009
APPLICATION OF
VERIZON SO‘UTH INC. ' : ' 'CASENO. PST-2010-00041 |
For review and correction of the equalized -
assessment of value of property subject
to local taxation — Tax Year 2010
APPLICATION OF
VERIZON VIRGINTA INC. - 'CASENO. PST-2010-00042
" For review and correction of the equalized

assessment of value of property subject
to local taxation — Tax Year 2010.

ORDER GRANTING WITHDRAWAL

On December 9, 2009, Verizon South Inc. énd Verizon Vifginia Inec. (cbllecﬁvely, "
"Verizon" or "Companies"), filed applicatioﬁs ("2009A Applicaﬁons"),.léter supplemented and
| éonsolidated, with the State Oorporaﬁon Oommis‘sion ("Commission") fof ateview and
conectién of their personal property assessments for tax year 2009. The Commission iésuéd an
Order for Notice and Hearing on Aprﬂ 13,2010, fhat, among other things, assigned a héarin‘g
examiﬁer to rule oﬁ the 2009 Applications. On August 3, 2011, Verizon filed its Notice of

* Withdrawal of Applications in Case No. PST-2009-00033, seeking to withdraw the 2009




Applications pursﬁant to §§ 8.01-380 and 56-7 of the Code of Virginié ("Code"). On Auguét 5,
2011, Chief Hearing Examiner Deboréh V. EHenberg issued Eer Report, -suspendiﬁg the
procedural schedule and any outstanding diécévery related to the 2009 Applicatiéns and
recommending'that the Commission enter an order dismissmg Case‘No. PST~.2009~00033 WiTh
prejudice from the Commission‘s docket. Parties were proﬁded five (5) calendar days tcS |
comment on thé Chief Hearin;g Examiner's Report; no such comments were filed.

On December-13, 20106, Verizon filed W1th the Commission applications for review and

poﬁecﬁdn of its personal property assessments for tax year 2010 (2010 Applications"). On-
August 3, 2011, Verizon filed a Noﬁce of Withdrawal of Apphoatlons in Case Nos.

PST-2010- 00041 and PST-ZOlO 00042, seeking to withdraw the 2010 Apphcatlons pursuant to
§6 8.01-380 and 56-7 of the Code.

NOW THE COMMISSION, upon c.oﬁsideration of thls mattef, is of the opinion and finds

that Verizon's Augnst 3, 2011 Notices'of Withdrawal of Appliéaﬁons filed in Case Nos. |
| PST-2009-00033, PST -2010—00041l and PST-2010-00042 shall be, and herebﬁr are ‘granted !
| Accordingly, IT IS ORDERED THAT Case Nos. PST-2009-00033, PST-2010- 00041

and PST- 2010 00042 hereby are d1snnssed W1th prejudme from the Commission's docket of

active cases, and the papers med therein shall be placed in the file for ended causes.
AN ATTESTED COPY hereof shall be Sént by the Clerk of the Commissién to:
Daniel M Siegel, Esquirc%, James E. COTILWCH, Esquire, Andrew R. McRoberts, Esquire, and M.
Aﬁn Neil Cosby, Esquire, Sands Anderson PC, T’Ill East Mam Street, Suite 2400, P.O. Box |
© 1198, Richmond, Virginia 23218-1998; Jennifer McClellan, Esquire, Verizon Virginia Inc., 703

East Grace Street, Seventh Floor, Richmond, Virginia 23219; AnnN. Sagerson, Esquire, Verizon

! Any matters pending in Case Nos. PST—2009—00033 PST- 2010- 00041, or PST-2010-00042 are now moot, and we
do not herein rule thereon.




Comuﬁcations, Inc., 1320 North Courthouse Road, Ninth Floor, A;rlington_, Virginia 22201;
2525 ; and David J. Crapo, Esquire, Crabo Smith, 299 Soﬁth Main Street, Suite 1300, Salt Lake
Cﬁy, Utah 341 11. The Clerk of the Commission also is reQuested to mail a copy of this Order to | ,
all personé on the official Service List in Casé No. PST~‘2QO9-OO(~)33. The Service List is ‘.
avaﬂable from the Clerk of the State Corporation Commission c/o Ddcumént' Control Center,

1300 East Mam Street, F irst Floor Tyler Buﬂdmg, Richmond, Vlrgmla 23219 A copy also shaH

be delivered to the Commission's Office of General u)unsel and DlVlSlOD of Pubhc bemce

Taxation.
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Clerkof the
‘-“ﬂiu Gorngration Compmission



