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Who we are….

� Taxing Authority Consulting Services, P.C. (TACS) is a law 
firm based in Richmond specializing in representing State 
and local government with tax and bankruptcy issues

� Jeffrey Scharf is a former Deputy Commissioner of the 
Revenue and Deputy Treasurer in Arlington County, and a 
former attorney for the Virginia Department of Taxation 

� Mark Ames was also counsel for the Department of Taxation 
working in both the Office of Tax Policy and the Compliance 
Division

� The information we are providing are not to be considered 
as legal advice and we recommend that you consult with 
your attorney before taking legal action.



Types of Bankruptcy

� Chapter 7

� Individual or business liquidation

� Trustee appointed

� Chapter 13

� Individual reorganization
� Payment plan

� Standing Trustee

� Chapter 11

� Corporate (or Individual)

� Reorganization



Types of Bankruptcy

� Chapter 11 Reorganization

�Large, multi-state corporations

�Most likely audit candidates

�No trustee appointed

�Debtor continues to operate its affairs 
as a “Debtor in Possession”

�If they were so good at it, why are 
they in bankruptcy in the first place

�Plan proposed to pay all pre-petition 
debt



Notice of Commencement of Case

� Received from 
Bankruptcy court

� Case Info

� Debtor Info

� Attorney

� Lists relevant dates

� §341 meeting

� bar dates 



Notice of Filing

� Confirm by calling VCIS or access the 
PACER system
� Eastern District: www.vaeb.uscourts.gov

�1-800-326-5879
� Western District: 

www.vawb.uscourts.gov

�1-540-857-2391

� Other Courts
�Vcis.org
�Pacer

Local Treasurer or Local Government Attorney may have PACER account



Debtor’s Duty To File Tax Returns

� Recent Code amendments
� Individual debtors must file Federal tax return 7 days 

before creditor’s meeting

� In Chapter 13 cases, all tax returns for the last 4 
years are required to be filed (§1308)

� All debtors are required to comply with all laws 
including the filing and payment of postpetition taxes 
[§521(j)(1)]; Upon the failure to file the taxing 
authority can ask the court to convert or dismiss the 
case and must do so if the return is not filed within 90 
days of the request

� Failure to file post-petition is a specifically 
enumerated ground for dismissal or conversion in 
Chapter 11 cases—1112(b)(2)(I)



Filing Claims

� A Claim is the 
right to payment 
from the debtor, 
even if the debt is 
disputed, 
unliquidated or 
not mature



Filing Claims

� “Mark”, you may ask “Why is Filing Proofs of 
Claim important”?

� Its’ the only way to get paid from the 
bankruptcy case

� “Well, but why is it important for auditors?”

� Assuming you consider the audit itself more 
than an academic exercise, the Claim, is the 
mechanism to get paid in bankruptcy

� Claims Bar Dates



Claims Bar Dates--Deadlines

� Chapter 7 and 13:

� Government entities have 180 days after 
petition filed

� Chapter 11

� No set bar date

� Set by the court separately in each case

� You should receive a separate notice of 
the bar date



Claims Bar Dates--Effect

� Chapter 7

� Late Claim may still be payable if filed 
before report of trustee or distribution

� Chapter 13

� Late Claim will NOT have to be paid

� Chapter 11

� If a claim is not filed by the bar date, it 
will NOT be paid

� except with court intervention in limited circumstance

� Even if there is a pending audit

� Even if additional liability is discovered later



So—what do you do?

� Notify the Treasurer or Local Government 
Attorney that there is a pending audit and 
that you expect there will be liability

� Attempt to conclude the audit in time for the 
claim to be filed



Automatic Stay

11 USC §362, in effect when 
petition is filed

� Prohibits collection of 
debts and any action that 
would change the relative 
position of the parties 
from what it was on the 
day the petition was filed



WAIT ONE MOMENT…

� How can I conclude the 
audit in time for the 
claim to be filed?

� I thought the “automatic 
stay” prohibited any 
further action



Automatic Stay

11 U.S.C. §362 Automatic Stay (in part)

(b) The filing of a petition under…this title…, does not operate 
as a stay—

(9) under subsection (a), of—

(A) an audit by a governmental unit to determine 
tax liability; 

(B) the issuance to the debtor by a governmental 
unit of a notice of tax deficiency; 

(C) a demand for tax returns; or 

(D) the making of an assessment for any tax and 
issuance of a notice and demand for payment of 
such an assessment…



Exceptions to the Automatic Stay

So you can:

Audit

Demand tax returns

Issue a Notice of tax deficiency (without threat 
of collection action)

Issue a Notice and Demand for payment of a 
new assessment



So—what do you do?

� Notify the Treasurer 
or Local Government 
Attorney that there is 
a pending audit and 
that you expect there 
will be liability

� Attempt to conclude 
the audit in time for 
the claim to be filed

� Estimate the liability



Estimated Claims

� No requirement that the claim filed be 
100% accurate

� It does not lock the locality into the 
amount that it files

� So, if an audit is underway, and it is 
not practical or possible to conclude 
in time for the audit to be included in 
the claim, the claim can be Estimated



Estimated Claims

� Communicate the estimate to 
whoever is going to file the claim

� Treasurer’s Office

� Local Government Attorney

� Provide as much detail as possible

� Tax types

� Tax Periods

� Amounts Due

� Be as accurate as possible



Estimated Claims

� Object of Estimated Claim is to put 
the debtor (and the other creditors) 
on notice that your locality is 
asserting a claim for certain taxes 
and tax periods

� Not only for audits, but also where 
tax returns are unfiled



Amended Claims

� Once the estimated claim is filed, you 
have met the required bar date

� Once the true amount of the audit is 
determined (or the missing tax return 
filed), the claim can be amended to 
reflect the correct amount

� May amend any claim after claims 
filing deadline



Amended Claims

� May amend any claim after claims 
filing deadline so long as you are 
not creating a new claim (e.g. 
new tax type or different tax 
period)

� Very important to include all 
possible tax types and tax periods 
in the audit estimate to permit 
liberal amendment of the 
estimated claim



So, for what period does the Claim 
need to be filed?

� The filing of the petition freezes 
the position of the parties

� Remember the automatic stay

� All pre-petition debts are covered 
by the bankruptcy and must be 
included in a timely filed claim in 
order to be paid in the bankruptcy 
case



So, for what period does the Claim 
need to be filed?

� Filing creates 2 separate periods

� Pre-petition

� Before the case was filed

� Post-petition

� After the case was filed





So, for what period does the Claim 
need to be filed?

� You want to bring your audit 
forward as much as possible to 
include all liabilities through at 
least the petition date

� The claim also needs to 
encompass taxes and tax periods 
which are deemed by law to have 
been incurred pre-petition



Special Treatment of Property Tax

� Since property taxes are deemed under Virginia 
law to have been assessed as of January 1 or 
each year, the bankruptcy courts have decided 
that any property tax is considered assessed 
(for claims filing purposes) as of January 1 of 
that year

� This means that in a bankruptcy case filed on 
February 1, 2008, the 2008 business personal 
property tax would be considered a pre-petition 
tax

� Even though the:
� Tax is not yet due

� Tax return not due or filed

� Tax rate is not even set



Special Treatment of Property Tax

� Creates another instance (besides 
audit and unfiled returns) where 
a claim would have to be 
estimated

� Once return filed, claim can be 
amended to reflect actual amount 
due



Why should I work my audit further 
than the petition date?

� Claims filing process includes debts 
due up to the petition date

� The Proposed bankruptcy plan, if 
confirmed, will govern all debts due up 
until confirmation of the plan

� This could be years after the filing

� These post-petition debts are supposed 
to be paid as they come due

� But are often not

� Especially if you are talking about an audit 
liability that might not be know





Why should I work my audit further 
than the petition date?

� To claim anything due for tax 
periods up to the confirmation of 
a bankruptcy plan of 
reorganization

� CAVEAT: If you do so, you should 
divide the audit into separate 
discreet periods to match the pre-
petition and post-petition periods



Use the Bankruptcy

� A major company filing for Chapter 11 
can almost be an audit flag

� Since pre-petition debts won’t be paid 
unless a claim is filed by the bar date; 
the Notice of Bankruptcy can be an 
alert to the locality to conduct any 
audit

� Not just to complete planned audits

� Accelerate those contemplated

� Consider additional audit based on 
bankruptcy filing alone



Tax Determination

�Under §505, a Bankruptcy court 
can determine the tax liability of 
the debtor

�However, the Court cannot make 
determination if state law statute 
of limitations for contesting the 
assessment has expired



Tax Determination

� Trustee (or Debtor in Possession) 
can request that a government 
entity review a filed tax return 

� Taxing authority has 60 days in 
which to select the return for 
audit or the bankruptcy estate 
will be discharged from liability 
for that tax



Bankruptcy Recap

� Pay attention to Filings

� Not just audits pending but as an audit flag

� Complete audits to allow claims filing

� Or provide estimate of liability so claim can be 
filed for relevant taxes and tax periods

� Work with and communicate with the 
Treasurer and Local Government Attorney

� Separate audit periods to reflect 
bankruptcy periods



Other Issues

�Statutes of Limitation
� Basic 3 year statute to contest erroneous 

assessment (from end of the tax year for 
which assessment is made) or within 1 
year from date of assessment
�Commissioner of Revenue (§58.1-3980)

�Court (§58.1-3984)

� 5 years for unpaid tangible personal 
property tax if not subject to the tax at 
all for year in question (§58.1-3980 B) 



Statutes of Limitation

� Also, if an erroneously assessed tax has 
been paid by involuntary means, the 
statute of limitations to contest the 
assessment is one year from the date of 
the involuntary payment (§58.1-3980B)
�Reduces time period in many cases

�Increases time where collection was made 
in fourth or fifth year after assessment
�Statute of Limitations on Collection is 5 years 
(§58.1-3940)



Statutes of Limitation—options 
where statutory time has passed

�Court

�Correction of double assessments
�Not limited by time (§58.1-3986)

� CoR determines tax improper or 
based on obvious error but should be 
corrected to serve the ends of justice  
(§58.1-3984B)
�Outside of time in which correction can be made



TAX COMMISSIONER APPEALS

� BPOL (§58.1-3903.1)

� Only applies to appealable events

� Audit assessments

� Denial of refund from amended return

� Must be filed within 90 days of local 
determination

� Copy to Commissioner of Revenue

� Can participate in proceedings

� Appealable to Circuit Court



TAX COMMISSIONER APPEALS

� BPP (§58.1-3983.1)

� Additional Remedy to Circuit Court

� Must be filed within 90 days of local 
determination

� Copy to Commissioner of Revenue

� Opportunity to respond and 
participate in proceedings

� Appealable to Circuit Court



TAX COMMISSIONER APPEALS

� Process designed to be less costly and quicker than appeal 
to court
� Less costly? — YES
� Quicker? — NO

� Certainly less formal and more easily subject to making a 
decision based on a well presented case by one party
� More likely to be done by the taxpayer

� Participate in the proceedings
� Treat like a court appeal
� Get the local government attorney involved
� File a brief in support of the CoR decision
� See if other localities have dealt with same issue or same 

taxpayer
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